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PROCEEDINGS
of the
ANNUAL MEETING
of the
STATE BAR ASSOCIATION OF NORTH DAKOTA
Held at Jamestown, North Dakota,
July 28-29, 1939
ALOYS WARTNER, President, Presiding.
July 28, 1939
Morning Session
PRESIDENT WARTNER: Members of the North Dakota State
Bar Association and Visitors, we are now ready to open this
meeting. I am informed the minister who was to have given the
prayer was unexpectedly called away from the city and cannot
appear this morning. The committee asked our good friend, Hon.
A. G. Burr, Judge of the Supreme Court, to start our meeting
with prayer. Judge Burr, will you favor us?
JUDGE BURR: Oh, God, Our Father, author of law and author
of order, in whom we live and move and have our being,
who guides the destinies of the Universe, we pray Thee as we
come together here to discuss those great principles of human
conduct, of relationship of man to man, may we be guided with
a modicum of Divine wisdom to enlighten our minds in the
knowledge of truth, to help us to understand some of the immutable principles of life, to have wisdom to apply them properly,
to understand the nature and the responsibility of the profession
to which we are attached, our duty to our fellow men to guide
and direct and investigate and counsel. Give unto us a portion
of Thy wisdom and help us in our meetings here, we pray, for
Christ's sake. Amen.
PRESIDENT WARTNER: Next on our program is an address
of welcome by Mayor Perry Johnson, of Jamestown. Mr. Johnson:
ADDRESS OF WELCOME
MAYOR JOHNSON: Mr. Chairman. I trust you gentlemen
will feel at home in Jamestown, and I know that this group
will meet the expectations of Jamestown. I say in all sincerity
that Jamestown and the citizens of this city are mighty glad you
have come here. I would like to leave this thought with you
gentlemen: There is no question the attorneys are the brains, so
to speak, of the country, and your country and your community
greatly depends on your leadership and your professional integrity. A municipality is indeed fortunate if it enjoys the cooperation of its attorneys, if it enjoys their influence.
Again may I say that we are glad you are here. I extend to
you an invitation to come back, if not collectively, then individually. I thank you.
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PRESIDENT WARTNER: Thank you very much for your kind
invitation, Mr. Johnson, and we hope that the lawyers will all
meet up with your expectations. We now have another welcome
address by Hon. Fred G. Kneeland, County Judge of Jamestown,
and honored member of our Bar Association. Hon. Fred G. Kneeland:

Mr. President. I have the honor and
JUDGE KNEELAND:
privilege of speaking to you today as president of the Stutsman
County Bar Association, elected to that office in February at a
meeting I was unable to attend because of illness.
I find it unnecessary to elaborate on Mayor Johnson's splendid
welcome, and I am sure the members of the local Bar Association
will do everything they can to make your stay here as pleasant
and beneficial as Mayor Johnson said, and I do hope you will come
back to this city again.
Most of you know, perhaps, that Jamestown is blessed with
many beautiful parks and playgrounds which I hope you will find
time to visit. I trust you will also find time to visit our fine institution of higher learning and the state hospital for insane.
I am sure we all agree with Mayor Johnson that we have a
definite community work, and I am sure it is in the spirit of doing
that work that we are gathered here.
The other day I was reading - and I copied a few words
from the will of a successful lawyer, of a generation that is now
rapidly leaving the stage. He was making a large bequest in his
will to the law school he had attended in his youth. In giving the
reasons for making this bequest he uses these words: "Believing
as I do that American Institutions are of more consequence than
the wealth or power of the country, and believing that the preservation and development of these institutions have been, are and
will continue to be under the leadership of the legal profession,
and believing also that the future of America depends largely
upon that profession - - " then he goes on and makes his bequest.
It seems to me that in those words he has stated a high ideal
to the American legal profession. And an ideal which I have no
doubt the members of the profession have in mind as they do
their work here today, and we hope that this meeting will result
in pleasure and profit to you as I have said, and in benefit, as I
have no doubt it will, to the profession generally and to the State
of North Dakota.
PRESIDENT WARTNER: Members of the Bar Association, we
will now have the pleasure of hearing a response by Vice President Clyde Duffy of .Devils Lake. Mr. Duffy:

MR. DUFFY: Mr. President, Members of the Bar, and
Friends: We are very glad indeed to be here at Jamestown, and
we particularly appreciate the words of welcome that have been
addressed to us. I note particularly the invitation extended by
Judge Kneeland, that if any of us feel the necessity, there is an
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institution on the south hill which is open for accommodation of
lawyers as well as of others. May I say to you that during the
past few months I have become somewhat familiar with that
particular institution, and I want to say that while there are representatives of other professions and of other industries and of
other occupations, there is no member of the Bar in that institution. I do not know whether that is because of superior mental
capacity of the members of the Bar or whether it is because of
the difficulty of distinguishing those who are fit subjects for that
institution and those who are not, because I dare say that every
member of the Bar has at some time felt that his adversary, and
particularly the member of the Court who decided for his adversary, was a fit subject for the psychopathic ward.
It is a pleasure indeed to have kind words said to uS and
about us, because we are not accustomed to having kind things
said about us. You know it is frequently said that all lawyers
are crooked, and yet it has been my observation that no lawyer
was ever crooked enough to satisfy all of his clients all of the
time. It has been said that the word lawyer is synonomous with
liar, and yet when we take into consideration the confidences that
are reposed in us, the knowledge that we have of the citizens of
our communities, then the inhabitants of those communities can
be very thankful that sometimes the lawyers do not tell all of
the truth. And so in appreciation of the kind things that have
been said about us, we will try to so conduct ourselves here
in Jamestown as to vindicate the prophecies that have been made
about us. Thank you.
PRESIDENT WARTNER: Thank you, Mr. Duffy, and thank all
of the speakers for their addresses of welcome and the response.
And now we will immediately go to the report of the executive
committee. Mr. McBride:
MR. MCBRIDE: Mr. President, Members of the State Bar
Association:
REPORT OF THE EXECUTIVE COMMITTEE
The Executive Committee, starting in the new administration late in the summer of 1938, was faced again with the necessity of reducing the annual expenses of the association to balance
with the reduced income. For the past two years preceding this
administration, owing to the activity of the State Bar Board in
collecting old licenses due, our income was augmented nearly
$400.00, but it was stated that our last annual budget of $3800
would have to be largely cut to fit the $2750 income in prospect
for 1938-1939.
Therefore the committee determined at the outset to continue the policy of holding as few meetings as possible and carry
on as much of its work by correspondence as could be done that
way.
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Further to hold the final meeting of the old year at the same
place as the annual meeting and just before it and the first meeting of the new year the afternoon of the last day of the annual
meeting, providing it was necessary. This has been done.
The first meeting was held at Devils Lake on July 16, 1938,
following the adjournment of the annual meeting. At that time
it was decided to hold a meeting of the executive committee at
Harvey, in the office of President Wartner, on September 26,
1938, at 2 p.m. That the interim would give the president sufficient time to prepare his committee list for the submission to
the executive committee and for the consideration of such other
matters as might properly come before it, including the recommendation of the annual meeting and those of the retiring executive committee. The meeting at Harvey was held at the time set
with all members present. The president presented the recommendations for committee appointments which were adopted with
minor changes. These appointments were published in the Bar
Briefs and each member of his committee was notified by letter
of his appointment.
Following the formal motion adopted by the retiring executive committee that lengthy motions and arguments be summarized by the secretary before publication in the annual number, the
motion was extended and specific reduction ordered before publication of many of the addresses, speeches and arguments. This
was done not because the committee desired to cut out any portion, but from the necessity of materially reducing the cost of the
publication of the annual number. Your secretary committed
his best effort to paper but the result was not always satisfactory
to the speaker and readers.
The committee adopted a budget for 1938-1939 as follows:

Bar Briefs -------------------------------------------$ 300.00
Bar Briefs Annual -----------------------------300.00
Executive Committee ----------------------250.00
President ---------------------------------------------200.00
Printing and Postage ............................
150.00
Bar Board Referendum --- _------------------50.00
Secretary-Treasurer ----------------------1,200.00
Annual Meeting ---------------------------------300.00
Americanization and Citizenship
Committee --------------------------------........
25.00
Legislative Committee ----------------------25.00
MiscellaneoUs -------------------------------------200.00
Total ---------------------.................

$3,000.00

The total is $800 less than the previous year. But still at
least $250 in excess of the income available the coming year from
the license fees on the basis of the $5.00 apportionment of the
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license fee of $10 paid the State Bar Board and also in excess
of a deficit of about the same amount. This naturally brought
up for discussion the proposition of reapportioning the license
fees, and the committee by a motion unanimously adopted, instructed the president and secretary to prepare and submit to the
legislature, through the legislative committee, a measure providing for a change in the distribution of the Bar Board funds so that
the State Bar Association would have a larger share thereof.
The least amount which would be received by the Bar Association
to be $6.50 of each $10 license. Also in view of the deficit which
would occur before funds would be available from the annual
licenses of 1939 the president and secretary were authorized, on
behalf of the association, to borrow not to exceed $1,000.00 until
our funds were available and that as soon as they were the loan
to be paid in full. The president and secretary acting upon these
instructions, when the necessity arose, found it unnecessary to
borrow the full sum of $1,000.00 but did borrow the sum of
$750.00 from Dakota National Bank & Trust Company, Bismarck,
North Dakota, and the same has been fully repaid with interest
as shown by the financial report of the secretary-treasurer.
In this meeting after consideration and discussion it was
moved and carried unanimously that the entire matter of Code
Revision be left to the legislative committee with the draft of the
bill prepared and recommended at the annual meeting with other
recommendations in regard thereto and with the instruction that
the legislative committee and the officers of the association cooperate to contact all members of the legislature and furnish
them with copies of the bill drafted and urge arguments in
favor of it. How well this was done is shown by the passage of
Chapter 110 of the 1939 Session Laws.
During the session of legislature your president and secretary were authorized and instructed by the executive committee
to have introduced a measure reapportioning the license fees of
$6.50 to the State Bar Association and $3.50 to the State Bar
Board and to transfer the sum of $2500 from the State Bar fund
to that of the State Bar Association. These bills were prepared
by the legislative committee, introduced, and were passed as
Chapter 111 of Session Laws of 1939, with the proviso that the
sum transferred be used not only in defraying the expenses of the
association but to cover also expenses incurred by and provide
assistance to the Code Revision commission.
MR. MCBRIDE: The final meeting was held last evening and
most of the time devoted to making a final checkup of the business of the secretary-treasurer's office, financial statement, and
the report. The result was that they found the accounts of the
secretary-treasurer were true and correct and gave him a clearance on them.
The financial statement is as follows:
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SECRETARY-TREASURER'S FINANCIAL STATEMENT
FOR THE FISCAL YEAR
FROM JULY 1, 1938, TO JUNE 30, 1939.
Balance Last Annual Meeting ..............................................
Balance 1937-1938 Account ..................................................

$ 745.90
1,033.01

Balance for New Administration, Deficit -------------------------$ 287.11
Received from Annual Banquet, Devils Lake ------------------ 157.00
Received from Loan --------------------------------------------750.00
Transferred from State Bar Board Fund ----------------------- 2,500.00
Received from Cass County Bar Association
for Emergency Laws ---------------------------------------15.00
Received from Bar Board ---------------------------------------3,473.50

Total Amount Received -------------------------------------$6,895.50
Expenditures
Budget
Bar Brief-Annual Number ---------$ 390.35 $ 300.00
Bar Briefs ---------------------------------240.83
300.00
Executive Committee Meetings .... 160.83
250.00
President's Expense ------------------140.38
200.00
Printing and Postage ................... 118.79
150.00
Bar Board Referendum ----------------52.72
50.00
Secretary-Treasurer-Editor .......... 1,200.00
1,200.00
Miscellaneous -------------------------------192.00
200.00
Legislative Committee ----------------none
25.00
Citizenship Committee ----------------none
25.00
Annual Meeting .........................
160.00
300.00
Emergency Laws .......
........
65.00
none
Code Revision ..............................
57.75
none
Loan Repaid --------------------------------773.88

$3,552.53 $3,000.00
Balance on Hand -------------------------------------------$3,055.86
Respectfully submitted,
M. L. MCBRIDE,
Secretary-Treasurer.
MR. MCBRIDE: And in that regard I want to say that this
banquet established a precedent. The first time in the experience
of Your secretary that a sum in excess of the cost of the banquet
was returned to the Association. The bill for the banquet was
$144.00 and we received $157. So we made a profit of $13 on the
banquet.
PRESIDENT WARTNER: Members, you have heard the report
of the executive committee, what will you do with it? A motion
is in order.
MR. CUPLER: I move the adoption or approval of the report,
and ask that it be filed and published. I think a comment should
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be made on the fact that this association is the only one I know of
which has kept within its budget. Of course, you did have a windfall, but even then I noticed in only one or two cases was the
amount expended in excess of the budget, and that for only a few
dollars. And I think the thanks of this association should go to
the executive committee and the officers of the association for
the fine work done during this year.
MR. LACY:

Second the motion.

(Motion stated)
PRESIDENT WARTNER:
Are there any remarks with reference to the report of the executive committee? All of you who
are in favor of that motion will signify by saying aye? Contrary
minded? The ayes have it and the report is adopted.
Mr. Secretary, was the latter part of that report the report
of the secretary and treasurer?

MR. McBRIDE:

Yes.

You heard the report of the secretary-treasurer. I assume that is a separate report and should
have a separate action by this association.
MR. MCBRIDE: I think the motion referred particularly to
that.
PRESIDENT WARTNER:
I think a motion should be made referring particularly to the fine report of the secretary-treasurer.
Will anyone make a motion either to adopt or reject that?
MR. LACY: Mr. President, I move that the report be adopted
and approved.
MR. GRAY: I second the motion.
PRESIDENT WARTNER:
Do I hear any remarks on this
motion? All in favor signify by saying aye? Contrary minded?
The ayes have it and the report of the secretary-treasurer is
adopted, and I presume should be filed and published in the
annual Bar Briefs.
I believe that brings the meeting up to the President's address. I would like to have Vice President Duffy take the chair
while I read my address.
MR. DUFFY: Members of the Bar, we will now hear the
annual address of the President, by Judge Wartner.
PRESIDENT WARTNER: Mr. Chairman, members of the State
Bar association, and Guests. I am pleased to be with you here in
this beautiful city of Jamestown. We have heard the address of
welcome by the mayor, by your county judge, and also the response by our vice president.
PRESIDENT WARTNER:

PRESIDENT'S ADDRESS
The president of the United States shortly after the convening of Congress, is expected to inform the members thereof of
the State of the Union. After serving for a period of one year
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as your president, I assume it is my duty to inform the members
of the association of the state of their association, and at least
call attention in part to what has been accomplished during the
past year.
The members of the Bar who attended the meeting at Devils
Lake last year, will remember that there was considerable debate
about Code Revision, and it was the wish of the members present that the executive committee and the incoming officers take
care of that matter. In accordance with that mandate your officers and executive committee appointed a very able legislative
committee, consisting of Hon. George F. Shafer, chairman, and
C. L. Foster, L. J. Wehe, Gordon V. Cox, C. F. Kelsch, W.
H. Stutsman, J. K. Murray and C. G. Bangert. This committee,
with the able assistance of our secretary, prepared a bill known
as Senate Bill number 88, which was introduced by the Committee on State Affairs and was passed and is now Chapter 110
S. L. 1939. A question has been raised that this Act is not legal,
that the provisions contained therein place a non judicial burden
upon the Supreme Court. The matter will be tested out in the
court and we hope that the law will be sustained and that the
Code Commission will then be selected and go to work as soon
as possible and prepare a Code that will be of benefit to not only
the courts and the judges, but to the people generally.
Upon assuming my duties as your president, I learned that
the treasury was in the red to the tune of about seven hundred
and fifty dollars, and in order to carry on we did what the Federal Government has been doing, we borrowed the money from a
bank until such time as money would be available from dues or
from other sources. Secretary McBride and I borrowed the sum
of $750.00 from a Bismarck bank, and then we sought means
whereby we could secure additional funds with which to carry on
the business of the Bar Association.
Accordingly I contacted
every member of the executive committee and submitted the
question whether or not they would favor legislation that would
allocate more money to the State Bar Association from the license
fees and from the Bar Board fund. All of the members agreed
that this should be done and so a bill was prepared, known as
Senate Bill number 256, which was introduced by Senator Fred
Frederickson, one of our members. This bill became a law and is
now known as Chapter 111 S. L. 1939. This Act provides that
the sum of $2500.00 be taken from the Bar Board fund and transferred to the State Bar Association, and that from the license
fees of the attorneys the sum of $6.50 be paid to the State Bar
Association, and the Fum of $3.50 to the State Bar Board.
This piece of legislation has placed the Bar Association on a sound
financial basis. However, this does not mean that the officers
and executive commit-tee can go on a spending spree. The budget
adopted by the executive committee appropriated the sum of
$3000.00. It will take the license fees of 462 lawyers to make up
that sum and if my information is correct we have about 475
lawyers registered in the state, so You can readily see that in
order to keep within the income you cannot spend much more
each year than you did during my term of office.
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For the successful accomplishment of these two acts I wish
to credit the legislative committee, Past President Palda and
especially Secretary McBride. To them goes the honor of having
done this outstanding work for the State Bar Association. Personally I feel happy that this was accomplished during my term
of office as your president, and I do hope that it will do what we
expect and that it Will be a lasting benefit to all of the people of
the state. I am pleased to report that there was very little internal trouble, and with the able action of Ed Cox, all matters
and complaints were adjusted without the necessity of making
complaints against any of our members. I believe the Bar Board
has also cleaned its decks and has no actions pending at this time.
This speaks well for the Bar of North Dakota, and shows more
than mere words that the members of the Bar are living up to
the principles of ethics.
I would like to see our lawyers take a greater interest in
both the state and in the district Bar meetings. I have heard the
criticism that only lawyers of larger cities attend the meeting;
that the small town lawyer has no opportunity to voice his opinions. I personally cannot see any foundation for this criticism,
but if there is, the situation can be remedied if all will attend the
Bar meetings, both district and state. I am certain that every
lawyer that comes from the small town is just as welcome in the
councils of the Bar Association as the lawyer from the larger
town, and so I urge that all of the lawyers take an interest in the
affairs of the State and District Bar Associations and in that
manner secure the benefits that may come from such association.
I believe there is a little poem that might fit this case. May I
quote the lines:
"If I knew you and you knew me,
It's seldom we would disagree.
But never having yet clasped hands,
Both often fail to understand
That each intends to do what's right,
And treat each other honor bright,
How little to complain there'd be,
If I knew you and you knew me.
Then let no doubting thoughts abide
Of firm good faith on either side;
Confidence in each other giveLiving ourselves, let others live.
But anytime you come this way
That you will call we hope and pray.
Then face to face, we each shall see.
Then I'll know you and you'll know me."
It is thus when we attend the meetings of the State
Bar Association and the District Associations that we become
acquainted and become to know one another. I believe every
lawyer owes that not only to himself but to the community
wherein he lives.
We are today living in a changing world, one needs to look
back only a few years and note the changes that have been going
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on. 40 years ago there was not a single automobile in the State
of North Dakota, today there are nearly 200,000, the highways
were trails across the prairies, 40 years ago we were still in the
horse and buggy age. But why do I mention that?
Because
with this new invention new problems have come up which had
to be solved, the highways that were good enough for the horse
and buggy, were not adequate for the swiftly moving high powered automobile and truck and so highways had to be built and
are still being built. But that is not all, with those changes there
also came economic changes that must be met and cared for.
The World War is now history for more than twenty years and
yet the effects of it are still felt in our economic life. In 1928
we thought that we had overcome the havoc of war and were beginning to improve our economic conditions, perhaps we were
going a little too fast and so that in 1929, when we thought all
was secure we hit the bumps and our whole economic structure
that most of us felt was built on a sound basis crumbled and fell
and the panic was on, values disappeared as by magic and it became necessary for the Federal Government to step in and take
care of the people. That created new laws, new ideas, some good,
many bad, many unsound and this meant that to administer all
of this new legislation, the "New Deal", as it is commonly called,
made work for the lawyer.
Bureaus and boards were
created overnight so that today there are more than one hundred
different bureaus in the Federal Government, all created with the
intention that it is for the welfare of the people of the United
States. There has come into existence in the United States regulations of all kinds, labor regulation, business regulation, security regulation, agriculture regulation. In fact I sometimes wonder
what it is all about. What we do know is the fact that the creation of all of these boards, all with rules and laws of their own,
has caused considerable confusion among lawyers.
In order to clarify and bring some semblance of order out of
this Bureau Legislation, and to provide the aggrieved party a
clear remedy to appeal from the decision of the Bureau to some
Federal Court, the American Bar Association has had a committee of eminent lawyers working on a bill for the past three
years, and the same has been introduced in the Senate and has
been favorably reported on. This act is known as the Administrative Law Bill and was drafted by a special committee of the
American Bar Association. This bill was before the Kansas City
convention of the American Bar Association and again before
the convention at Cleveland and also at the Chicago meeting of
the House of Delegates and approved with slight changes.
If
this bill becomes a law then that will provide uniform rules of
practice before the various boards. As it is now each board,
each bureau, makes its own rules of procedure and no one knows
just where you are at. No doubt the matter was before the
House of Delegates again at San Francisco, at the annual meeting of the American Bar Association earlier this month. So
there are constantly new matters coming up all of the time to
keep the lawyers and courts busy studying these rules and regulations.
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During the past few years a great many "isms" have sprung
up in our land and that has brought before the courts, both state
and federal, questions of just how far can we go and still be within the protection of the "Bill of Rights?" Among the more important cases that the courts have been called upon to decide is
the De Jonge case. De Jonge was convicted in the State of Oregon of violating the Criminal Syndicalism Law of Oregon. The
Supreme Court of the United States held that the fact alone that
De Jonge belonged to the Communist party did not convict him
of the crime charged. The Chief Justice said: Quote. "Freedom
of speech and the press are fundamental rights which are safe
guarded by the due process clause of the 14th Amendment of
the Federal Constitution". Therefore the conviction of De Jonge
was reversed.
The latest case on record to come before the United States
Supreme Court is the much discussed "Hague" case. This case
arose in the city of Jersey City, in the State of New Jersey and
was a suit brought by the Committee for Industrial Organization,
commonly called (CIO), and others against Frank Hague,. as
Mayor of Jersey City and others to enjoin interference with
plaintiffs' rights of freedom of speech and of assembly. Frank
Hague, as mayor, and other city officials refused to allow the CIO
labor organization to speak on its streeti, and other public
places within the city of Jersey City, nor allow the CIO to distribute its literature. A reading of the decision by the Supreme
Court in this case shows that there is a great deal of difference
in the minds of the court as to just what rights are guaranteed by
the Bill of Rights of the Federal Constitution. The committee of
the American Bar Association on the Bill of Rights took quite
an active part in the case and filed a brief in support of the rights
of the plaintiffs in this case. The question is just how far can
one go to denounce our form of Government and still be within
the protection of the "Bill of Rights"? Freedom of speech, freedom of the press, freedom of religion and freedom of assembly
are rights guaranteed to us by the first amendment to the Constitution of the United States. Lawyers know how vital these
rights are and they are jealous of any abridgment of those rights.
We know too that these privileges are not granted to Totalitarian
States. Nor to the people in Russia. We may not agree with
what the CIO or the Communist, the Fascist or the Nazi say
or do but defend the right to freely speak upon all questions. The
great French philosopher once said: "I do not approve of what
you say, but will defend Your right to say it with my very life."
We today speak our minds freely upon all questions, that is as it
should be always. Many other questions have arisen in the last
few years. One is the question of taxation. How shall we keep
on spending as we have in the past six years and survive? We
have just come through a special election which was, to a certain
extent, a tax measure to tax the people upon their gross earnings. The people of the state rejected this measure and put their
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stamp of disapproval upon it. We are paying taxes every day it
seems, some open and others hidden. When you go into your
grocery store you pay a tax on your purchases, when you go to
your filling station and purchase gas you pay taxes to the state
and to the Federal Government. If you transfer a tract of land
you pay a stamp tax and so on and on and after a while you will
not have anything left but a bare shell. But that is not what I
intended to say, the question I wish to raise is how far can the
Federal Government go and tax the people of the state and how
far can a state go and tax federal employees. For more than a
hundred years we have granted immunity by the states -to federal
employees and have not taxed their incomes nor did the Federal
Government tax the salary of its judges, until 1932 when it provided in the Revenue Act of 1932 that the salaries of judges elected or appointed after the passage of the Revenue Act of 1932,
shall be taxable as any other income. Judge Joseph W. Woodrough challenged the right of the government to tax his salary.
The Supreme Court, however, held that it had a right to tax it.
Chief Justice Marshall in the famous case of McCulloch vs. Maryland, coined this phrase. "The power to tax involves the power
to'destroy". Justice Holmes, however, did not agree with that
phrase. He said "The power to tax is not the power to destroy
while this Court sits". What I am coming to is this-are we in
North Dakota going to tax the salaries of federal employees?
And then there are those billions of tax free securities, when
shall we begin to tax those, the same as any other property? Those
are questions that must be answered within the next few years.
And so there are many questions continually arising to prove the
mettle of the lawyer. Is the lawyer able and willing to assume
these new duties, these new questions and bring them out so that
the same may be grasped by the common citizen? I believe that
the lawyers will do that. From the very beginning of our system
of government the lawyers of the country have been the leaders
in their communities, but they have also been the statesmen and
back bone of our form of government. The lawyers have always
stood for advancement in liberal government and for the protection of the rights and liberties of the citizen and against oppression. Our courts have been the bulwark and the very keystone
of our Constitutitonal rights and for the protection of rich and
poor alike. Lawyers should always take an active interest in the
affairs of the state and of the communities wherein they reside.
So long as the lawyers take an active interest in government,
both state and federal, there will be no need of fear that we will
become a Totalitarian State, or Bolshivik Commune.
In closing I wish to express my sincere appreciation to the
members of the Bar of this state, to the committees that have
worked so faithfully during the year and to the officers and executive committee of the State Bar Association, for their cooperation during the year I have been president.
We perhaps have not accomplished as much as we would like
to have done, but I believe we have started in the right direction
and I am sure if the members will cooperate in the future as they
have in the past the State Bar Association will be a great force
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for good in the state and for the advancement of laws for the
good of citizens of the great State of North Dakota. Soon it will
be fifty years since the state was admitted into the galaxy of
states, may the next fifty years show even greater progress than
the past. Let each one of us strive to make this state wherein
we live, to be the best, where there is more happiness than gloom,
more smiles than tears, the real land of opportunity.
I thank you.
MR. DUFFY: I am sure we all have enjoyed the thought provoking message of the president, and I return the chair to President Wartner.
PRESIDENT WARTNER:

Thank you.

Members of the Bar Association, and Visitors. We have with
us today a gentleman from the City of St. Paul. You know, some
years ago, there was created by the Federal government the
Federal Bureau of Investigation. We sometimes call them the
G-Men. And J. Edgar Hoover was pleased to send us, at the request of the program committee, a gentleman who is very familiar with the Federal investigation of matters pertaining to the
breach of the criminal laws of the United States.
And so, I am happy this morning to introduce to you Hon.
A. F. Berens, a member of the Federal Bureau of Investigation of
St. Paul, who will address you. Mr. Berens:
ADDRESS BY A. F. BERENS, F.B.I.
A. F. BERENS, F.B.I: Mr. President and Members of the
North Dakota Bar Association: I am very happy to come
to your meeting and to North Dakota, and I wish to extend to you
greetings from Mr. Werner Hanney of the Aberdeen office, who
is known to many of you. I also wish to bring greeting from Director James Edgar Hoover.
The motto of the Federal Bureal of Investigation, commonly
referred to as the F.B.I., is as those letters imply: Fidelity, Bravery and Integrity. That motto would be appropriate for an organization such as yours, and perhaps for the individual lawyer
as well.
Fidelity should mean faithfulness to the cause. It should
mean to you faithfulness to your organization, the Bar association, and to your district organizations. It should mean faithfulness to your clients. That, of course, would seem to be the
cardinal principle. It should mean faithfulness to your profession, perhaps going as far back as faithfulness to the school where
you acquired your legal knowledge.
Bravery: I suppose there is no other profession that requires as much bravery as the legal profession. That wouldn't
seem so commonplace, however. But to me it would seem very
important to be brave in the field of law enforcement. To be
brave in the field of defending suits which might be brought
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against your clients. To be brave in the face of adversity for
your clients. To be brave also when the judge decides or the
jury decides against your client's interests. I would also think it
would be important to be brave and to so conduct yourself that
petty jealousy, petty selfishness and desires on your part do not
color your actions and do not color your mind too.
Integrity, of course, speaks for itself. Honesty in the law
enforcement profession, honesty in the field of the administration of all civil as well as criminal law, should be uppermost in the
minds of every lawyer, in the minds of your association as well.
Because the field of law is built upon that word. Without honesty in the profession of law we have nothing, because without
honesty we have not the confidence of our clients, and we do not
have the confidence of the public, the confidence of the courts.
Therefore I say that the initials or the letters F.B.I. should apply
to lawyers, to Bar Associations as much as it does to our own
profession.
As one who exemplifies those words, I should and must turn
to my director, Mr. Hoover. I believe that he is the leader when
it comes to furnishing an example to the youth of America, and to
all the American citizens.
I believe that he stands for those
words, Fidelity, Bravery and Integrity. We as agents of the
Bureau under his active leadership feel that way about him.
The Federal Bureau of Investigation, as I see it, has done a
great deal in the field of law enforcement. It has done a great
deal considering the small body of men of perhaps 680 or 690
agents scattered throughout this country. But I feel the greatest
contribution, outside of the enforcement of several laws that the
Bureau made, was made again through the director and that is
leadership in modern law enforcement methods. I do not believe
there is any occupation or profession which has seen the tremendous advance the profession of law enforcement has seen in the
last ten or fifteen years. That has been necessary. It has been
brought about by a condition prevailing in this country. When
we stop to realize that before I finish this sentence there will
have been committed, in this country, a major crime, one being
committed every 22 seconds of the entire day, of the week, of the
year. When we stop to consider that before we adjourn for luncheon this noon there will have been committed in this country
a murder, there being one committed every 43 minutes of the
day, each day of the year, during 1938. When we consider that
before a minute elapses there will have been stolen in some city
or some portion of this country an automobile. When we consider that there will have been committed an assault on some innocent girl within the next five minutes. When we consider and
when you consider that each one of us, your children, your parents, those that you love, might be the victims of some criminal
fiend, because one out of every 91 in this country today will meet
with some kind of a criminal situation. When you as citizens
and as taxpayers realize that you will each have paid before another year elapses $125 approximately to support the law enforcement machinery, a debt which runs into the millions

BAR BRIEFS
and a debt which is not comprehended by you, by most citizens,
I should say, because that is the kind of a debt which is not paid
for in cold cash, as we go down to the store, or as we go down to
the hotel and rent a room. It is paid for through the old hidden
taxes of which you have certainly heard many times.
We do not realize the extent of the contribution that law
enforcement demands of the people of the country. The payment
of the jury, the payment of the courts, the support of the jails,
the support of the Federal and State penitentiary, the support
of those who have fallen victims of the criminals' endeavors. Not
only that but the support in many cases of the criminal's own
family, who generally becomes a relief client. When we realize
all of that, then we see the necessity for modern advance
in law enforcement work.
I believe that our Bureau, the
Federal Bureau of Investigation, has at least led the field, has
at least established a leadership in bringing about that change.
I only have to cite you a few instances.
The agents of the Bureau are primarily charged with the
duty of investigating crime, federal crime. We are not specifically or definitely charged with the duty of investigating local
crimes or state crimes. We are a Federal agency and we are
confined by acts of Congress to federal fields. But I want to give
an example to show you the effectiveness of good law enforcement. In 1932 it became necessary, I suppose because of the
change in our social and economic system, to pass certain federal
laws. Those laws have been very effectively administered. I am
referring first of all to the kidnapping statute passed in 1932. In
your neighboring states there have been a great many instances
in which that statute came into play since 1932. In that respect
the kidnapping and the murder of the Lindbergh boy certainly
had good results, if we can speak of a crime such as that in
that manner, because since that time we have had something like
156 kidnappings of a major nature, which have come to our attention. 154 of them have been successfully concluded. By the
conclusion of those cases 42 life sentences have been meeted out,
11 death sentences have been imposed by the Federal courts, 8
of the individuals responsible have been murdered at the hands
of their fellow gangsters and still 8 others have committed suicide after being disgusted with their dastardly crime. Most of
the money paid in those cases has been recovered. I believe that
that is a very good picture of good law enforcement work.
But I also want to pay tribute at the same time to the local
law enforcement machinery which has assisted the Bureau in most
of those cases. There are two cases which at the present time
remain unsolved. They are receiving every day attention of a
corps of special agents, one case being in Tacoma, Washington,
and the other in New York City.
There was another Federal statute passed since 1932
which demonstrates the effectiveness of good law enforcement
work. And that effectiveness could be applied to a local police
organization which is honest and proficient in its endeavors.
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And I want to state here that we note a gradual rise of efficiency
in the standards of local law enforcement as well as a rise in the
standards of federal law enforcement. The other statute to which
I refer is the Federal Bank Robbery Statute. We used to have a
great number of bank robberies occurring in this part of the country and throughout the United States, as you in North Dakota are
undoubtedly aware. In fact in 1932 there were a little over six
hundred bank robberies perpetrated in this country, netting
those criminals in excess of four and a half million dollars. To
contrast that with the present situation, 1938 for instance, there
were one hundred and fifty-six bank robbery cases, netting the
criminals slightly over one and a half million dollars. In other
Now,
words something like 80% decrease in bank robberies.
that has been brought about not only through the activities of
the government, it has been brought about through that leadership that I have spoken of previously. It has been brought about
through the cooperation of local law enforcement agencies with
the Federal Government, between states attorneys and Federal
Government. You as lawyers-many of you are in the prosecuting part of that picture. Many of you represent clients perhaps
and are on the defensive side. We of the Bureau have a cardinal
principle, we are only interested in seeing justice done. We are
not interested in seeing a conviction brought about. We are interested only in one thing, and that is presenting the facts properly, in an appropriate manner, to the court and jury, for their
decision.
If a person becomes ill he would not call in someone not a
doctor. In a similar situation if a crime were committed the authorities charged with protecting the best interests of local
society should not call upon a person who is not qualified to properly investigate that crime. And to properly bring the facts
before the constituted authority. And for that reason Mr. Hoover
has insisted that his special agents possess certain qualifications, and we are always glad to meet with fellow lawyers, because for the most part our organization consists of lawyers.
In fact over 86% of the agents are graduates of colleges. A very
high percentage of those 86% are lawyers and members of the
State Bar Associations. In fact, there has been a new requirement recently adopted requiring that an agent, in order to become an agent, must not only have a degree in law, but he must
have passed a state bar examination.
The lawyers of the country, the courts, the prosecuting attorneys especially, are a concern of -the Federal Bureau of Investigation. We believe that we render a great deal of service to
those Qfficers of the court. We want to acquaint the citizens, we
want to acquaint the lawyers and the courts of those services so
that the Federal Gbvernment can be of greater and greater
assistance to you gentlemen as lawyers out in the field. Now,
some of those agencies - or rather, some of those items in which
we are of assistance to you as lawyers, I might mention here.
The identification department of the Bureau concerns itself
with identifying a criminal once he is apprehended. If you were
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to go to the city of Milwaukee and commit a crime there tonight,
I dare say the officers there would not know you as an individual.
There would be only one accurate way of finding out who you
were, and that would be to take your fingerprints impression.
The judges know what that means. The prosecuting attorneys
know what that means. After that is taken it is forwarded to
our Bureau in Washington where we actively cooperate with over
ten thousand contributing law enforcement agencies. That print
is then compared with our comprehensive files of over eleven
hundred of a similar nature. Similar only, not exact. Because
no two cards are alike in that vast collection, unless it be of the
same person. So when your card comes from Milwaukee, Wisconsin, to our Bureau this afternoon by airmail, that is classified according to a certain system devised in England many years
ago. That classification is based upon the different patterns
which appear on the tips of your fingers, those ridges which were
formed there at least three months before you were born, and
which have continued to remain the same, even though the other
parts of your body have undergone a tremendous change.
And those which will remain so long after you are dead.
And after we examine those fingerprints we try to determine
whether there is another fingerprint on file in our Bureau - in
over fifty percent of the cases which come in there, and at the
rate of nearly six thousand a day, we are able to identify the card
with a previous card. That shows you the extent of crime in this
country, also the extent of repeating crime. And then we send
back to your local authorities to the Milwaukee police department your criminal record. You might have a record which
originated twenty years ago, in fact you might be wanted by some
other law enforcement agency, perhaps by the City of New York.
And if you are wanted, that department will be notified that you
are now confined in Milwaukee, Wisconsin. We are able to effect
that kind of identification in over five hundred cases every month
of the year. That shows the extent of the cooperation of the coordinated bodies of the Government agency with the local agencies. The prosecuting attorney naturally wants to know what
your record is as a criminal. The judge when he sentences that
person wants to know that person's record. And at the same
time that record is of assistance to a criminal. If a person is a
first offender perhaps he should be shown greater consideration by the court and jury. Perhaps he should be given
greater consideration by the parole officers and parole boards.
The fact that he is a first offender will be made known to the
parole board and to the court, when that person comes up before
those tribunals.
Now, another type of activity with which we are concerned,
and in which we believe we can be of continued assistance to the
courts and to the lawyers, is the work performed in our technical
laboratory. We want the prosecuting attorneys, the courts, if
they are so interested, to make use of those facilities in Washington, D. C. When a crime is committed some physical evidence
generally is found on the scene of that crime. Now, that evidence must be examined by an expert, otherwise anyone who
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might use the. information contained therein cannot testify
to that in court. It is only in recent years that Mr. Hoover
has made those facilities available to local law enforcement agencies, and prosecuting attorneys.
He felt that the City
of Jamestown or some town of a similar size should have
available to it the same kind of technical assistance as a larger
metropolis like Minneapolis might have. Therefore he invited
the law enforcement agencies to send in physical evidence to be
examined. The expert will come back from Washington to the
local community to testify in the local court.
Now, another type of activity in which we feel we can be of
assistance to local agencies, to lawyers, to prosecuting attorneys,
to the courts, are certain statutes which have been passed
to assist local authorities. I am referring to a statute known as
the unlawful flight statute. A person accused of a crime might
fly to another state from North Dakota. He might flee for instance to Pennsylvania. Your local police department would not
have available any facility to apprehend that person in that
state. The Federal Statute makes it a violation of the Federal
law to flee from one state to another, and we are now empowered
to investigate the violation of that Federal Statute, go into the
state of Pennsylvania and seek the arrest and return of that person for the North Dakota authorities. That has been of tremendous value to the local agencies, especially the smaller agencies
throughout the country. And we have been of tremendous help
to those agencies, and we are very glad to extend that cooperation.
I want to also point out to you as interested citizens in your
communities the necessity for gradually but steadfastly building
up your local law enforcement machinery. In most instances
those local agencies are very proficient in their work. But they
need the active cooperation of the local citizens, they need equipment, they need training facilities, which training facilities have
been of utmost importance in recent years. The Bureau Director has established what we call the F.B.I. National Police
Academy. He felt the necessity for training local police officers
in a similar manner that he trains the special agents of the
Bureau. So he has invited periodically for a three months' training course in Washington local representatives of police departments. I know that North Dakota has been represented, every
state in the Union has been represented at that academy. Those
who attend come back to their local police organizations prepared
to train their fellow officers in modern methods of crime detection and criminal apprehension, in the use of fire arms, and
it is surprising to know the great number of officers who previously have not been adept at the use of firearms. Perhaps you
as citizens of your local community know of some officer who has
gone to that academy. But suffice it to say that your Bureau is
interested primarily in raising the standards of law enforcement,
and it is through that means that we are trying to bring it about.
As a representative of the St. Paul office of the Bureau, I
want to extend to you the facilities of our organization. You, as
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supporters, both in spirit and financially, are entitled to know
what your governmental agency is doing. We are proud of our
organization, we feel that we can back that pride up with sufficient facts to convince the citizens of the country that we are
justifiably proud. We want to extend to everyone the privilege
of knowing our organization, particularly the lawyers of our
country, who, as it has been said before here, have been the
leaders in all types of legislation, who have been the leaders of
their community. If we cannot render a good account of ourselves and our stewardship, we certainly as individuals and as an
organization want to know about that. It has been said by Mr.
Hoover that he has not taken complete credit for the building up
of that organization, it has been built up by the suggestions,
participation of the men within, the organization. It is only
through that cooperative spirit, through that force of fidelity,
through bravery in the face of adversity, and it is only through
integrity that we as an organization can go ahead and raise the
standards of law enforcement. Or, for that matter, that you as
an organization and an association of lawyers, can better the
position and the condition of yourselves.
Thank you very much.
PRESIDENT WARTNER: Thank you very much, Mr. Berens.
I am sure that the members of the association and the visitors
here have learned a great deal about law enforcement from you
this morning. What do we wish to do with the address that has
been given?
MR. LASHKOWITZ: Mr. President, it has been my privilege
and that of my associates for the past five years to work with
the members of the Federal Bureau of Investigation. And may
I be permitted to use the phrase of the Boy Scouts: We
have found them to be physically strong, morally pure and
mentally alert. They are everlastingly concerned about the rights
of the individual they investigate. And I know that each and
every one of us here has enjoyed the informative and masterful
dissertation by Mr. Berens. I now move you, Mr. President. that
the association extend its thanks and appreciation to Mr. Berens
for that splendid address and that the motion and resolution be
made a part of the records of the association.
JUDGE PAULDA: Second the motion.
PRESIDENT WARTNER: You have heard the motion by Mr.
Lashkowitz. All in favor of that motion will signify by saying
aye? No contrary? The ayes have it, and it will be so ordered.
MR. NOSTDAL: Mr. President, I believe it is customary to
have a motion that the address be received and printed in the
minutes of the association. I make that motion.
JUDGE PAULDA: Second that motion. Mr. President, I move
you as a substitute that the address be received, and filed with
the records, and that a summary of the address be published.

MR. NOSTDAL:

I accept that amendment.
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Seconded from the floor.
PRESIDENT WARTNER: Moved and seconded that the address
be filed and a summary be published in Bar Briefs. Are you
ready for the question? All in favor of that motion will signify
by saying aye? Contrary? The ayes have it and it will be so
ordered.

Members of the association, we are
PRESIDENT WARTNER:
greatly honored today to have with us from our neighboring state
the President of the Montana State Bar association, who has come
here from Montana and has agreed to address our association.
We now have the pleasure of hearing from Hon. A. F. Lamey of
Havre, Montana. Mr. Lamey.
ADDRESS OF MR. LAMEY
MR. LAMEY: Mr. President, Members of the Bar, and
Guests: Before my coming here I tried to learn from Mr.
Knauf just what he wanted me to speak about.
Some years ago out in Montana one of the members of your
Bar came out to talk to us about the Integrated Bar. I think
North Dakota was the first state to have that in the Union. We
thought so well of his presentation and notions that something
needed to be done to make a stronger Bar in the state of Montana
that we began the introduction of bills in our legislature. And
we introduced them session after session. Butte is very much
opposed to the Bar Integration, and a few of the lawyers of Helena.
So in the, dead of the winter those fellows come up and make a
great hullabaloo before the committees in the House and Senate
and they think of course all the attorneys are against it. The unfortunate thing is that those of us out in the sticks don't have
money enough to get to the legislature to tell our side of the story,
so we have been hooked on that.
This time we decided on a plan. We would follow the procedure in Missouri and Kansas where they merely presented a
petition to the Supreme Court under the theory that the court
had the power to make rules. Unfortunately we didn't wake up
ourselves, we weren't mentally alert soon enough. Had we presented that bill any time up until the court that went in this last
fall I am sure those rules would have been adopted readily.
However, four of them said they would not adopt rules and one
thought immediately he would. But we got them to admit they
had the power to make the rules. Now, all we have to do is the
wearing down process, and maybe we will get the Integrated
Bar. The court said, when we made a more impressive showing
they might adopt the rules. I was president of the association at
the time we were taking that up with the members of the court.
Now, one reason for coming here was to learn something
first hand about an Integrated Bar, and then, too, I wanted to
invite either your past president or your in-coming president to
come to our association meeting in Billings on the 1st and 2nd of
September, and give us some of the practical side. I was sur-
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prised this morning to find there were some 475 registered lawyers in North Dakota. When I heard the argument in the Supreme Court I assumed, of course, where you had the Integrated
Bar that after the integration went in everybody, was barred except your committee. I learn that you came through all right,
and you don't have any disbarment to speak of. The officers
handle it satisfactorily. I want somebody to come out and speak
and tell them about how it runs and that they have a reasonable
chance to continue to practice even under an Integrated Bar.
We must have a stronger organization for another reason.
And that has to do with getting our procedure, I think in court,
pepped up a little bit, and streamlined, if I may use that expression to fit the current trend and current need. Everyone of us
who practice in these rural communities, and I think generally
throughout the United States, realize that we are constantly losing business. In the twenty years that I have been practicing I
can find a great deal of difference in the number of litigated
cases, and the avenues of practice that are no longer open. We
find that business is going away from the courts and to the ad.
ministrative agencies. Perhaps they, on the national scale, aren't
necessary. We have them in our state. But when we set up
those, we have an agency which embodies in itself not only the
administration of the law, but the enforcement of that law and to
some extent the making of the law. They combine the executive
and judicial and legislative within the administrative agency. It
doesn't matter what sort of an agency you have, or what sort of
a court. If it is well conducted and well handled you get a pretty
good result. But these different administrative agencies open
up avenues for great abuses. It takes away from us much of
the practice to which we are entitled. For instance-if you want
to present something in connection with the refund of income
tax before the Internal Revenue Department, you must be admitted to practice before them. It doesn't matter if you are admitted
before the Supreme Court of the United States. You must have
a special admission. And then you have no way of advising your
client as to what the rules of procedure are. All we know about
how to go about it is to write to a senator or congressman. He
will write a polite letter to somebody, and will get a polite letter
back, and after all you don't get very far. And political influence
should not exist. But you folks are under the same handicap that
we of Montana are. We don't know how to go ahead and help
our client in these situations.
Now, we have the small clients in these smaller towns going
against the federal liens, and so, as the president suggested,
the American Bar Association has advanced a bill which, in substance, would require that these administrative agencies adopt
uniform rules so that when you practice before one or the other
of these agencies these rules in general will apply, they to be
published so we out in the field will know how to go ahead,
similar to Federal Court rules.
The other thing is to give a right to appeal in certain instances - perhaps where there is substantial evidence - and
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jurisdictional questions have the right to appeal to the court.
And no one either within or without these administrative agencies quarrels with the suggestion that perhaps these rules should
be uniform. The right to practice should be broadened to include attorneys regularly admitted to practice. But there is
some question as to whether to allow an appeal. They say the
Federal Courts would be cluttered with these things. But assuming that to be the situation, perhaps that is a better situation than
to have people foreclosed from having a review of facts at least
in the more flagrant cases.
When you put into the hands of any commission or agency
the final power without a check we are approaching a dangerous
situation. Now, we have many splendid agencies. We have
many splendid courts. But then we have the agents who are imbued with the idea that they must put forth whatever they think,
regardless of whose rights are involved. They look at the great
picture as a whole and the individual case is lost sight of. And
then, if you have been in Washington, as I think many of you
have, I think you have found in some of the agencies a little bit
of arrogance. And no agency, whether a labor board or security board or anything else, is ever going to succeed in this country
permanently without recognizing the fact that they are a public
servant. That holds true with the courts. And maybe some of
these commissioners have adopted what they have sometimes
seen in court.
The association should take up some of the fights for the
preservation of liberties and independence. The case in Jersey
City which recently went to the Supreme Court, the Hague case,
gave a lot of favorable publicity to the American Bar Associa.
tion, because they, as an association, took a hand in that and said
the people have a right under the Constitution to free speech.
Now, if some individual attorney, two or three or more, had gone
in and hadn't been paid anything for it, they would have received
very little publicity. The attorney himself, who would ba proud
of his patriotism, and who presented those rights, would not have
brought general credit to the Bar Association or the Bar of this
country. But when the association itself did it, it gave very favorable publicity.
But we all have human failings. If we think this theory we
have, or this objective, is a child of our own brain we want
to see it mature, and we forget the rights of others. So the Bar
can easily take progressive steps to have administrative agencies
corrected. Let's keep them within the laws of the country and
within the Constitution so that the rights will be preserved.
And it comes back to the lawyers. If this country ever goes
wrong in government, a lot of the blame will be at the door of
the lawyer. We know the Constitution and we talk about it. We
know the form of government and we in these small communities
live with the people. We know what the economic social desires
and needs of the people in these communities and through the
United States are, and it is up to us to advocate that in season
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and out of season, both as members of the Bar and as individual
attorneys, and when we take our places in executive positions of
the government or in the legislative halls. And if we will do that,
and keep alert, and keep the younger members of the Bar as ethical young members, have throughout the courts and throughout the Bar a reputation for honesty and integrity, dwell within
the confidences of the people and let them know what we do contribute in our professional way and in our civil enterprises, and I
am sure the reputation will be better and our country and institutions will likewise improve.
PRESIDENT WARTNER: Thank you, President Lamey, for your
very fine talk. I am sure we all gained considerable information
from your address.
What do you wish to do with this talk?
MR. KNAUF: Mr. President, I move that it be printed by the
reporter, but Mr. Lamey be given the opportunity to re-edit the
same if he desires, and let it be printed in the Bar Briefs, and
that Mr. Lamey be made an honorary member of this Bar Association.
PRESIDENT WARTNER:
MR. ELLSWORTH:

Do I hear a second to that motion?

I second the motion.

PRESIDENT WARTNER:
You have heard the motion. Any
remarks? All those in favor of Judge Knauf's motion will signify by saying a'ye? The ayes have it, and it will be so ordered.
I believe the time has come for us to adjourn. Are there any
announcements at this time?
ANNOUNCEMENTS
JUDGE BRONSON announced that the Law Alumni of the University of North Dakota would gather in the main dining room of
the Gladstone hotel for a luncheon at 12:30 p.m., and urged all
members of the association to attend.
JUDGE KNAUF urged all members to register at the Gladstone
hotel and to obtain tickets for a 6:30 banquet at the Masonic
Temple. He also called attention to the various alumni breakfasts for the following morning.
PRESIDENT WARTNER:
If there are no further announcements we will stand adjourned until 1:30, when the first order
of business will be a report of the Committees on Education and
Admission to the Bar, and Criminal Law, to be followed by an
address by Hon. James Morris at 2 o'clock.
JUDGE ELLSWORTH: I wish to announce that all visiting
ladies are invited to the Moline Cafe for a luncheon at 1:00 o'clock.
PRESIDENT WARTNER:

We are adjourned.
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JULY 28, 1939
Afternoon Session
Members of the State Bar AssociaPRESIDENT WARTNER:
tion. We will now have the report of the Committee on Education and Admission to the Bar. Professor Thormodsgard:
REPORT OF COMMITTEE
ON EDUCATION AND ADMISSION TO THE BAR
For eighteen years The American Bar Association has urged
higher requirements for admission to the Bar. At present there
are forty-one states which require a two-year college education
or its equivalent plus three years of law before admission to the
Bar. In 1929 there were 46,000 law students, while in 1938-1939
the total law school attendance in the United States was 37,406.
The standards of legal education, as recommended by The American Bar Association, when adopted by all the states, will tend to
reduce the number of law students. The law school enrollment
in the District of Columbia is thirteen per cent of the total enrollment in the United States. The District Court of the United
States for the District of Columbia determines admission standards in the District. In 1938, it adopted rules similar to the
standards of The American Bar Association. With California,
District of Columbia and Massachusetts adopting the two-year
college requirement, the number of law students and part-time
law schools will be greatly reduced.
At present there are 180 law schools in the United States.
One hundred and one (101) of these are approved by The American Bar Association. Of the 180 law schools, 83 are full-time law
scl~ools; 36 schools give full-time and part time instruction in
law; and 61 are part-time law schools. Of these schools, nine law
schools require a college degree for admission; thirty-two law
schools demand three years of college for entrance; 109 schools
require a minimum of two years of college; one law school requires only one year of college and twenty-nine specify only a
high school diploma.
It is proper to remind us that the University of North Dakota School of Law has been a member of The Association of
American Law Schools since 1905 and that immediately after the
establishment of The Council of Legal Education of the American
Bar Association, it was given the status as an "Approved" law
school in 1923. The state of North Dakota by law in 1931 adopted the standards of The American Bar Association for admission
to the Bar. Not only should the minimum standards of legai education be strictly adhered to but efforts should be directed by the
School of Law for improvements and progress. This can only be
accomplished when additional funds will be granted to the School
of Law by the state legislature. North Dakota is fortunate in
having only one professional law school. Hence adequate opportunities and support should be given this school to carry on its
approved work.
There were seventy-two students registered in the School of
Law during the academic year 1938-1939. During the year
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seventeen students graduated. The three seniors who attained
the highest scholastic rank were, Mildred L. Burns of Grand
Forks, Sam S. Silverman of Grand Forks and Henry G. Ruemmele
of Ashley, North Dakota. They were elected to The Order of the
Coif. Judge William G. Kneeshaw of Pembina was elected honorary member for the year 1938-1939.
During the past year, The Council of The Section of Legal
Education of The American Bar Association has fostered the idea
of legal institutes. The lawyer has returned for further instruction. Each local, city or state Bar Association through its program committee may plan a series of lectures upon special topics
of interest. In many cities special lectures by lawyers were given
on the "New Rules of Civil Procedure in District Courts of the
United States," Current Development of Constitutional Law,
Taxation, and Administrative Law. Great interest could be
created in local, district and state Bar Association work, if each
member would prepare one thought-provoking scholarly paper
each year. Legal institutes for practicing lawyers have merits
and have secured the support and approval of the American
lawyer. This new phase of legal education should not be minimized by the North Dakota lawyers.
Legal education should not stop upon being admitted to the
Bar. To perform the duty of the lawyer to the public, there must
be continual study and effort. What we need today is not only
case lawyers who merely find out how one judge decided on this
state of affairs, and another judge decided on similar state of affairs, but we need lawyers who are steeped in American and English Legal History, Literature and the Social and Economic
Trends of Today. A lawyer must be a social scientist to understand the statutory changes and the present day common law.
Respectfully submitted,
0. H. THORMODSGARD, Chairman.
0. B. BURTNESS,
CARROLL E. DAY,
S. THEODORE REX,
C. J. MURPHY.
DEAN THORMODSGARD: Mr. President, I move this report
be adopted and printed in Bar Briefs.
PRESIDENT WARTNER: Do I hear a second to that motion?
MR. LASH KOVITZ:
MR. HALVORSON:

I second that motion.
I second the motion.

PRESIDENT WARTNER: You have heard the motion. All in
favor signify by saying aye? Contrary? The ayes have it. It
will be so ordered.
PRESIDENT WARTNER: The next order of business is a report
of the Committee on Criminal Law and Enforcement. is such a
report filed? If not we will pass it. No report has been filed.
The next one is the report of the Committee on Changes in the
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Jury System. Has that committee filed, is it ready to report?
Any report filed?
No, they filed a final report at the
SECRETARY MCBRIDE:
last meeting and said they would not file any more.
PRESIDENT WARTNER:

We will pass on.

The report by the

Committee on Public Utilities. C. J. Murphy, chairman. If Mr.
Murphy is not here the secretary will read the written report.
SECRETARY MCBRIDE: In the absence of Mr. Murphy I have

his request to read this report.
REPORT OF COMMITTEE ON PUBLIC UTILITIES
I believe there have been but two reports by this committee
since 1927. This indicates that it is more ornamental than useful, and until the public utilities of this state become more
affected with the public interest it is probably a waste of time
to continue this committee. Indeed it but gives some justification for saying that, to use the words of a recent reformer, the
association is a poor grade debating society. I forgot that I was
on the committee until the secretary wrote me the other day
ordering a report. I immediately wrote to the other members,
five in number, and every one of them willing to admit that they
are prominent outstanding leaders of the Bar in their community, asking for help, and what is a public utility according
to custom and usage in their locality. Three have treated me
with silent contempt -

undoubtedly well deserved -

one has

offered to analyze the decisions of the Supreme Court during the
last year bearing on the poor down-trodden utilities (he hasn't
made good at this writing but if he does his valuable contribution will be filed supplementally) and another says he is too busy
to attend the banquet, inviting me to go to the highways and byways for help out of my dilemma.
The lawbooks class corporations as public utilities who sell
commodities such as gas, natural and artificial, electricity, water,
transportation, telephone, telegraph and more recently, radio
clap-trap. Artificial gas is practically passe, and we may dismiss
that subject. Purveyors of electricity as a private enterprise, including power, will likely soon be in the boneyard if Uncle Samuel
continues to use his specially designed yardstick to spank the
naughty conspirators against the interests of the "peepul". Why
are they bad boys? Because they protest when New Deal
thumbscrews and straight jackets are applied to make them
share their wealth with other needy citizens. Why waste time
thinking about such lowly creatures as the owners of privately
owned utilities of this class.
In one of the two reports made during the past ten years
the danger of increased rates by the railroads, on account of the
Supreme Court decision in the O'Fallon case which emphasized
the right of rail carriers to a proper valuation of their property
and an adequate return on their investment, was pointed out. The
fear has proved to be without foundation. The tendency of rail-
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road rates in recent years has been downward due largely to the
many forms of competition that have come into being. Indeed
the best railroads of the country, notwithstanding constant lowering of rates, have had difficulty holding enough business to
pay expenses of operation, and the weaker roads are in the hands
of receivers. The great problem of the country now is to maintain this essential form of transportation in private ownership
and operation. Congress at the present time is struggling desperately to solve this problem by the enactment of laws for
honest regulation of all carriers - railroads, motor vehicles on
the highways, subsidized water carriers, and pipe lines.
Unregulated cut-throat competition of the past ten years has demoralized the transportation business. Hordes of misguided
financially irresponsible individuals in every state in the Union
have been permitted to enter the field. Waterway transportation has been aided by hundreds of millions of dollars from the
Federal Treasury, and they are permitted to make any old rate
to get business from the rails, and in return furnishing the slowest and most inefficient class of service. Cities of the Atlantic
and Pcific coasts and on our great rivers have maintained constant and effective lobbies in Washington to obtain additional
grants of public moneys and prevent the passage of laws that
would require water carriers to charge reasonable rates and submit to proper regulation. The Wheeler measure has been passed
by the Senate but at this writing the truck and waterway lobbies
bid fair to defeat or emasculate it in the House. If this lobby is
successful there will not be much left for the railroads, who have
been able to keep going, but receivership or government ownership. In the meantime state legislatures refuse to regulate trucks
and pipe lines subject to their jurisdiction, and continue to tax
the railroads out of proportion to other property and far beyond
their ability to pay. North Dakota is one of the greatest offenders. The railroads operating here pay more taxes than they pay
in Minnesota, and substantially twice the amount they pay
in Montana and Washington. This notwithstanding the fact that
the business is greater in either Minnesota or Washington and
our business is comparable to that of Montana. The future is
not bright for the railroads or their thousands of stockholders
made up largely of the common people. Worst of all, receiverships or government ownership of the railroads, with resulting
poor yet expensive service, is not a happy prospect for the people
of the country generally.
Truckers upon the highways are regulated and unregulated.
In the first class we have truckers who have regular routes and
schedules of rates about on a par with rail rates; special. truckers who operate over irregular routes with rates about the same
as those of railroads; and contract carriers. While these carriers
do not pay adequate license fees and taxes considering the use
they have of the highways, still if these were the only truckers
the railroads have to contend with they would not be so badly off.
However, the second class of truckers, who are not subject to
taxation for use of the highways, nor to regulation as to rates,
are the private truckers. These include wholesalers and dis-
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tributors who operate their own fleets of trucks delivering merchandise to their customers. This business is constantly growing and is a distinct menace to all the common carriers, rail and
truck. These private carriers should be required to pay a tax
for the use of the highways and should be regulated as to rates.
This would drive many of these shipper owner operators out of
the transportation business, leaving a greater volume for regular common carriers, both rail and truck, and would increase
much needed earnings.
Pipe lines carrying natural gas from outside the state seriously threaten invasion of the state, and would not only seriously
affect common carriers and their employees, but would greatly
damage the lignite industry of the state.
In the last report filed by this committee the suggestion is
made for an appointive, rather than an elected, commission for
the regulation of carriers. In this way it is argued that a more
efficient and capable regulative body could be procured. This
proposal is worthy of serious consideration. It has worked in a
satisfactory manner in the case of the Interstate Commerce
Commission, in the state of Wisconsin, and in other jurisdictions.
The telegraph and telephone business has not been in the
doldroms to the extent of these others that have been referred
to. This class of business has never been the subject of attack
to the degree of carriers of freight and passengers.
The telegraph companies are in bad financial condition, but the telephone
companies still enjoy satisfactory earnings.
Radio is the child problem. It may turn out a fit subject for
the reform school and may drive a large proportion of the people
into the criminal class. Some of the programs - in fact most of
them - would drive us to murder or insanity if we did not make
superhuman efforts to keep on an even keel.
The use of this
instrumentality by cheap politicians is a serious menace to
honest government. The present regulation is of questionable
honesty. This subject needs the careful attention of all thinking
citizens.
Respectfully submitted,
C. J. MURPHY, Chairman.,

PRESIDENT WARTNER: Members of the Bar Association, you
have heard the report on public utilities, what do you wish to do
with this report?
MR. BANGERT: Mr. President, I wonder if I might make a
motion concerning all of these reports and save money and time.
I move you that this report, together with all others, be received
and filed and the officers, together with the executive committee,
determine whether they shall be printed in full or merely a summary of the report be printed.
MR. BURTNESS: Second the motion.
PRESIDENT WARTNER: You have heard the motion of Mr.
Bangert, seconded by Mr. Burtness. Are you ready for the ques-
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tion? All those in favor of Mr. Bangert's motion will signify by
saying aye? Contrary minded? The ayes have it, and the
executive committee and officers are directed to carry out this
mandate.
PRESIDENT WARTNER:

The next order of business is an ad-

dress by Hon. James Morris, Associate Justice of the Supreme
Court of North Dakota. Judge Morris:
JUDGE JAMES MORRIS:

Mr. President, Fellows of the Legal

Profession: I have chosen to talk to you here for a while on the
subject of constitutional democracy.
ADDRESS ON CONSTITUTIONAL DEMOCRACY
Of the many forms of government which have been tried by
mankind since the dawn of civilization, the one which more nearly
approaches perfection, that perfection which gives the greatest
freedom to the individual with the least burdensome restrictions,
is the constitutional democracy. This form of government not
onry differs from oligarchies and monarchies, but it also differs
from other constitutional governments and from pure democracies. In the United States of America we have developed to the
highest degree a goernment democratic in its nature, yet restricted in its operation and power by a written document which
we call a Constitution. We Americans are, without doubt, the
most constitution-minded people of this or any age. We live
under forty-nine constitutions. The Federal Constitution and one
for each of the forty-eight states. The National Constitution establishes our federal system of government. It enumerates the
powers of that government and reserves all other powers to the
states or to the people. It provides in outline the main divisions
of the national government, and in a general way distributes
governmental powers among them. The federal government is
limited to the exercise of those powers that are expressly or impliedly conferred upon it. The first eight amendments which we
commonly look upon as the American Bill of Rights, protects the
people from the government which the Constitution embodies.
Upon these rights the government itself is forbidden to encroach.
The National Constitution also outlines the frame-work of the
federal government. It is, in fact, the foundation upon which the
government rests. Under our system the states framed and
adopted constitutions which form the foundations of the state
governments, and impose restrictions upon those governments in
favor of the people. The Federal Constitution and the Constitutions of the forty-eight states taken together form the basis of
democracy in America.
There is no magic in the word "Constitution". Its potency
lies wholly in the source from whence its power is derived and
in those who carry out its imposed duties and its restrictions.
Constitutions are not immortal. They and their nations perish.
A written Constitution does not of itself guarantee freedom in
any form and under it liberty may be suppressed, life destroyed,
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and property confiscated.
Article 1 of which reads,

Japan has a written Constitution.

"The Empire of Japan shall be reigned over and
governed by the line of Emperors unbroken for
ages eternal."
Japan has a Constitution, but Japan is not a constitutional democracy. Germany had a Constitution, the preamble of which
reads,
"The German people, united in every branch and
inspired by the determination to renew and establish its realm in freedom and justice, to be
of service to the cause of peace at home and
abroad, and to further social progress, has given
itself this Constitution."
Yes, Germany had a Constitution, but t4*e existence of the Republic was brief. And once upon a time there was a constitutional democracy known to the world as Czechoslovakia. Article
I of its Constitution said,
"The people are the sole source of all state
power in the Czechoslovak Republic."
And Article 3 said,
"The territories of the Czechoslovak Republic
shall form a united and indivisible unit, the
frontiers of which may be altered only by
Constitutional Law."
The life of this government was so short that children born the
year the Constitution was adopted never attained voting age in
the Republic. The lion and the lamb may not lie down together
in the international jungle unless the lamb is inside the lion.
We members of the Bar who are gathered here and who have
taken the oath to support the Constitution of the United States
and the Constitutions of our respective states and perform the
duties of the office of attorney at law to the best of our ability,
can thank Almighty God that there is a constitutional democracy
holding its place high among the nations of the world, called the
United States of America. What I shall say will deal largely
with constitutional democracy as exemplified and perpetuated
by the United States.
Our present government was founded at the Constitutional Convention which met on May 25, 1787, in Philadelphia, a city then not much larger than our own Grand Forks.
Twelve of the thirteen colonies were represented. Rhode Island
declined to send d~legates. George Washington was elected
president of the convention which met in Independence Hall, a
room fifty feet square. Each state was given one vote in the convention regardless of the number of delegates representing it.
Seven states constituted a quorum. A majority of the states
could prevail upon any question and their action was binding

BAR BRIEFS
upon the entire convention. The largest number of delegates to
attend any session was fifty-five. When the convention completed its labors on September 17, 1787, only thirty-nine delegates remained. The delegates were comparatively young men,
the average age a little above forty, although there were a
number of older men such as Washington and Franklin. The
latter being eighty-one.
Let us for a moment consider the condition that existed
among the thirteen colonies at the time the Constitutional Convention met. The new nation that had won its independence and
the freedom of its people after seven years of hardship, struggle,
and bloodshed, was wavering on the brink of financial and
political chaos. The years immediately following the close of the
Revolutionary War had brought increasing unrest among the
people. In Massachusetts open revolt developed under the leadership of an old soldier named Shays. This revolt has been
briefly mentioned in our school histories as Shay's Rebellion.
Government offices were seized. Prisoners were liberated from
jails. The collection of debts was forbidden, and private property
was forcibly seized and appropriated. The creed of Shays was
"That the property of the United States has been protected from
the confiscation of Britain by the joint exertion of all, and therefore ought to be the common property of all." In other words, an
effort was made to establish communism in America by force before our present government was created. It has been said that
at least one-fifth of the people of Massachusetts either joined in
or openly sympathized with the Shays Rebellion. That the economic depression of that day was wide spread and affected rich
and poor alike may be determined from a letter by George Washington a few days before he started for the Constitutional Convention. It has a familiar sound and brings us forcibly to the
conclusion that we of the present day have much in common with
Washington. He said,
"I need not tell *you, because a moment's recurrence to your own accounts will evince the fact,
that there is no source from which I derive
more than a sufficiency for the daily calls of my
family, except what flows from the collection of
old debts, and scanty and precarious enough,
God knows this is. My estate for the last 11
years has not been able to make both ends meet.
I am encumbered now with the deficiency. I
mention this for no other purpose than to show
that, however willing, I am not able to pay debts
unless I could sell land, which I have publicly
advertised without finding bidders."
The greatest danger, however, was not from rebellious individuals and dissatisfied minorities, but from the states themselves
who, in some instances, were ready to dissolve the government
which they had formed during the Revolutionary War under the
Articles of Confederation. These articles were the result of the
pressure of the struggle in which the colonies were engaged. Ex-
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perience taught them that even when drawn together by fighting
for a common cause that they must have some type of central
government in order to efficiently prosecute the war. In an attempt to create such a government the Articles of Confederation
were framed, and under it they carried the struggle to a suceessful conclusion and won for the colonies that independence which
they had declared for themselves by that immortal document
signed on July 4, 1776. By the Articles of Confederation the
colonies gave to Continental Congress power to conduct foreign
affairs, and vested in it the authority to create admiralty courts,
regulate coinage, maintain an army and navy, and emit bills of
credit. The government so formed functioned with some degree
of success throughout the closing days of the Revolutionary War,
but once the colonies had won their permanent freedom and the
cohesive force of a common cause had been removed, the weaknesses of the Articles of Confederation became distressingly
apparent. The government had no direct control' over the citizens of the several states. It had no power to impose taxes or to
regulate commerce between the states or with foreign nations.
The credit of the government became greatly impaired. The currency which had been issued, because of the lack of the power of
taxation, became, in the popular phrase of the day, not "worth a
continental." Trade barriers in the form of tariffs and imposts
were set up by the states against each other. Such action was a
source of irritation and in some instances developed into an openly
expressed hostile feeling. The government had no power to protect the life, liberty or property of the individual citizens of the
respective states. The rising sun of the new nation became obscured by clouds of uncertainty.
Because of the lack of a central government with authority,
the United States was threatened with self-destruction. Because of a lack of liberty? No. Because of too much liberty! It
seems to be a failing of the human race that people, when
possessed with the power to rule, seem inclined to exercise that
power despotically. Temporary impulses, passions and prejudices, distort the power to rule and cause it to be exercised intolerantly and oppressively.
George Washington and other great leaders had the clearness of vision to see the dangers that beset the young nation.
They sought some system of government which might restrain
the individual states in their quest for power, which would
guarantee safety to individuals and minorities from hostile action
by majorities, yet would be so limited in its own power that it
would not become despotic or infringe upon the rights of the
states or the people. They had learned better than to trust the
civil, political or religious liberty of individuals, or the autonomy
of the states to a mere pact or agreement. They realized that a
government should exist primarily for the protection of the governed; that freedom does not make a great nation unless it is
accompanied by individual self-restraint and tolerance.
They
knew that the power to govern, whether possessed by one
or many, has inherently within itself the power to destroy lib-
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erty. That they were right in this belief can be substantiated
by a survey of the modern governments of the world. Few of
them exist for the chief purpose of enabling their people to
possess property and enjoy life, liberty, and the pursuit of happiness. The gratification of a desire for power on the part of
one man or a group of men would seem to be the chief purpose
of many governments to which the welfare of the people is only
secondary. History discloses that lust of power and love of liberty have ever been conflicting emotions of the race of man.
Governments in the usual course of events do not come into being
through the exercise of freedom for in its last analysis government is the means by which is applied the power to rule. In
many modern nations this power has been acquired by force and
coercion. Seldom has it been acquired voluntarily. Even in those
countries where this power rests in whole or in part with the
people, it has been acquired through a gradual development of
popular rights that have been wrested from a grudging monarch,
or have been seized by the people in a strong and violent political
upheaval. The seizure of power has usually resulted in oppression, whether that seizure be by the people as in the French Revolution, or by an individual such as Napoleon, or our modern dictators. Liberty has ever struggled against despotism. This
struggle was going on throughout the world when the founding
fathers of this nation conceived a "government of laws and not
of men." The idea, unique as it was then, resulted from experience and necessity peculiar to the colonies of America. A Monarchy had been found oppressive. A mere confederation of
sovereign states had been found inadequate.
In order to protect the people against each other as well as
against the outside world, they sought a government with limited authority, yet to which would be delegated unquestioned
power within the scope of that authority. They dared not vest
such power in an individual or any group of individuals. The
experiences disclosed by history caused them to discard monarchThe power which had
ies, oligarchies, and pure democracies.
once rested in the British crown, now rested in the people. They
sought to create an enduring system of government which would
protect the people, the states, and the government which they
were creating. It became evident that under such a system the
people must surrender some of their individual liberties, that
the states must surrender some of their so-called sovereign powers, and at the same time both the people and the states must be
protected from an encroachment of power by the government
thus created.
The Constitutional Convention was called ostensibly for the
purpose of revising the Articles of Confederation. This purpose
was soon abandoned and the delegates undertook to write an entirely new instrument based upon a novel idea. The Articles of
Confederation was a mutual pact or agreement between the
states and as such it had been a failure. The new idea developed
a document in which reposed great governmental powers. The
government thus created was unique in the annals of national
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affairs. The pages of history are replete with examples of nations that have crumbled because of the weakness of the human
element in their governments. Despotic power seeks to enlarge
and perpetuate itself, but a written instrument is not tempted to
patronize the powerful or to curry favor with majorities. It is
not subject to emotions of fear or prejudice. It can neither be
bribed nor bullied, and the outbursts of demagogues have no effect upon it. It would, therefore, seem that such a document is
the safest place in which to lodge great governmental powers.
If the liberties of individuals and of the states must be curtailed,
it is safer to do so by means of a Constitution than by surrendering them to any type of government in which the human element predominates. By adopting the Constitution and its subsequent amendments, the people surrendered to a written instrument some of the liberties for which they had fought, but in return they received sacred guarantees to themselves and to their
states.
The great Hamilton wrote in "The Federalist",
"It is of grave' importance in a Republic not
only to guard the society against the oppression of its rulers, but to guard one part of the
society against the injustices of the other part."
This our constitutional system of government seeks to do, not
only between the states, but between the classes, races, and
creeds within the respective states. Our Federal Constitution is
not a treaty between states which can be torn up like a scrap of
paper. It is not a mere piece of transitory literature to be, like
a best seller, relegated to oblivion when a new and more popular
theory of government is advanced for temporary public approval.
On the other hand it is not a clumsy stumbling block in the path
of progress. The limitations of the human mind make it impossible to frame a document at any given time which would,
without change, meet the reasonable demands of the future. The
Constitution belongs not merely to the archives of history, it is
a part of the living present. It may be amended to meet the
changing needs of a progressive nation. Changes in the fundamental structure of government should not be made in haste.
The procedure required to bring about amendments to the Constitution requires the favorable and deliberate consent of threefourths of the states. Thus, the Constitution is protected against
hasty changes made in times of undue public excitement or temporary prejudice.
A written Constitution, however, does not insure perpetual
existence of a government even in a democracy. The Republic
of Czechoslovakia fell from external forces. The Republic of
Germany was destroyed from within. The United States of
America is not immune from attack by either of these forces.
DeTocqueville, in his work "Democracy in America", in 1831
wrote,
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"If ever the free institutions of America are destroyed, that event may be attributed to the unlimited authority of the majority, which may at
some future time urge the minorities to desperation, and oblige them to have recourse to
physical force. Anarchy will then be the result,
but it will have been brought about by despotism."
The Constitution stands between the realization of DeTocqueville's
fear and the America of today. As long as the Constitution
stands in somewhat near its present form minorities are protected from majorities and from combinations of other minorities. We cannot isolate ourselves from the world in trade or
thought, but we can, by the force of our own public opinion, protect ourselves against the importation and development of ideas
and theories that would destroy us. While we may not be immune
from attack at home or from abroad, may we ever be ready and
able to defend against either.
PRESIDENT WARTNER: In accordance with the motion of
Senator Bangert this paper will be filed and portions of it or all
of it printed in the records, as may be determined by the executive committee and the officers of the association.
MR. FREDRICKS: Mr. Chairman, I think that this paper and
meritorious efforts should be printed at length in the record. I
move that Judge Morris' speech be handled like we have handled
speeches of that nature in the past, and printed at length in the
record.
MR. LASHKOWITZ: I second that motion.
PRESIDENT WARTNER: It seems to me that you are just
emasculating the other motion just previously made.
MR. BANGERT: I wonder if the gentleman understood my
motion. I gave the executive committee the authority to print
any part of this record in full, if they wished to do so.
MR. FREDRICKS: Well, I don't care particularly, but that
hasn't been the rule. I didn't make the other motion.
PRESIDENT WARTNER: The motion was made and it was left
to the executive committee and the officers of the association and
that covered, as I understood it, all of the papers and addresses
given here. That the executive committee could either publish
all of it or so much as they thought best.
MR. FREDRICKS: Well, I request that this paper be published
in full. I make that as a motion independent of the other one,
without reflecting upon the wisdom of the other.
MR. LASHKOWITZ: I have seconded that motion.
MR. NORTON: Mr. Chairman, it occurs to me that Mr. Fredricks should appear before the executive committee and make his
request. I move that it be laid on the table.
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MR. STUTSMAN:

I second the motion.

PRESIDENT WARTNER: The motion to lay Mr. Fredricks' motion on the table, as I understand parliamentary law, provides for
no debate. Therefore I shall put the motion.

FROM THE FLOOR: Mr. Chairman, may I trouble you to put
Mr. Fredricks' motion again?

(Mr. Fredricks' motion reread by the reporter.)
PRESIDENT WARTNER: The chair will rule that Mr. Norton's
motion takes precedence and I shall put the motion now without
any debate. All in favor of Mr. Norton's motion to lay the motion
of Mr. Fredricks' on the table, will signify by saying aye? Contrary? The ayes have it, and the motion of Mr. Fredricks will be
laid on the table.
PRESIDENT WARTNER: Members of the Bar Association. I
have here an invitation from the executive committee of North
Dakota's Golden Jubilee celebration. I will read it to you.

To the Members of the North Dakota Bar Association:
North Dakota is proud of its heritage. It is fortunate to
have had sturdy, far-seeing pioneers to lay the foundations upon
which we have built the present.
To do honor to those pioneer men and women who wrought
civilization from a wilderness and to commemorate the 50th anniversary-of statehood in keeping with the proclamation of Governor John MosesThe citizens of Bismarck extend a most cordial invitation to
the members of the North Dakota Bar Association to join with
us in observing North Dakota's Golden Jubilee at the official
state celebration in the Capital City, August 21st through
August 25th.
Cordially yours,
F. L. CONKLIN,
Chairman, Executive Committee.
Take due notice of this invitation. I am sure if you go to
Bismarck any of those dates you will be well repaid.
SECRETARY McBRIDE: Mr. President, Members of the Bar
Association, for many years we had a reporter at our annual
meetings by the name of Myra Hurd. Perhaps many of you will
remember Mrs. Hurd. She is at present confined to the hospital
at Minot in a hopeless fight with cancer, and I desire to move at
this time that this association extend, by telegram, a message of
sympathy and encouragement to her.
PRESIDENT WARTNER:

I --

-
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JUDGE PALDA:

I second the motion.

MR. NOSTDAL: May I make an amendment to that? I believe
it would be very nice if the secretary be instructed to order a
bouquet of flowers to be sent to Mrs. Hurd along with the telegram.
PRESIDENT WARTNER:

Do you want to combine that in the

motion?
MR. BANGERT: Second the amendment.

PRESIDENT WARTNER: Moved and seconded that a telegram
of sympathy be sent to Myra Hurd, one of our reporters for many
years, and a second to that motion by Mr. Nostdal, seconded by
Mr. Bangert, that a bouquet of flowers be sent to her at her residence at Minot. We will vote upon the amendment. Any questions? All in favor will signify by saying aye? The ayes have
it, unanimous. And now on the original motion that a telegram
of sympathy be sent to Myra Hurd by this association. Any question? All in favor signify by saying aye? No contrary? The
ayes have it. I trust the secretary will carry out this mandate.
The next order of business is the report of the committee on
Comparative Law. Is that committee ready to report? I do not
see any here. Is the committee ready on Fee Schedules?
MR. SOULE: Mr. President, the committee on Fee Schedules
did no work and has no report.
PRESIDENT WARTNER: Thank you. The next order of business is the report of the committee on Uniform Laws. I believe
Mr. Bronson has that report?
MR. BRONSON: My report, Mr. President, is mostly historical, and not very long.
REPORT OF COMMITTEE ON UNIFORM STATE LAWS
To the North Dakota State Bar Association
At Its Meeting in Jamestown, on July 28, 1939:
The committee on Uniform State Laws begs to report North
Dakota has adopted a total of twenty-one Uniform State Laws
which are now embodied in our statutory laws of the state.
The 49th annual conference of Commissioners on Uniform
State Laws was held at San Francisco this month commencing
on July 3, 1939, and ending on July 8, 1939.
Representatives
from 41 states, including the District of Columbia and the Territory of Puerto Rico, attended. North Dakota was represented by
Clyde L. Young of Bismarck and by myself as commissioners.
The last previous meeting of the conference in San Francisco
was in the year 1922, in August, when 38 states, including the
District of Columbia and the Territory of Puerto Rico, were represented in attendance. It may be noted that among those present representing the various states were six deans of law schools
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from the states of Pennsylvania, Utah, Indiana, Michigan and
Louisiana; there were also present as commissioners various
judges of Appelate Courts such as Judge Phillips of the Circuit
Court of Appeals in the Tenth Circuit, Judge Rossman of
the Supreme Court of Oregon, Judge Travieso of the Supreme
Court of Pureto Rico, and Judge Stevenson of the Appelate Court
of Indiana.
There were also present as associate members of the conference several state officials who are designated as statutory revisioners, legislative reference librarians, or legislative draftsmen such as Mr. Brossard of Madison, Wisconsin, who has been
a legislative draftsman or expert in drafting statutory enactments in Wisconsin for seventeen years.
At this conference held in San Francisco during the week of
July 3rd, there was presented and considered, section by section
and-word by word, various proposed Uniform Acts, four of which
were finally adopted by a vote of states taken. These acts are
known as the Joint Tort Feasors Act prescribing a rule of liability between joint tort feasors; also, a Statute of Limitations Act;
also, an act setting forth a Uniform Form for the Acknowledgment of Instruments; also a Uniform Act for liquidation of insolvent insurance companies and another act providing a Uniform
Rule with reference to the status of preferred creditors in insolvent estates.
These acts so adopted have been or will be referred to the
Board of Governors of the American Bar Association and upon
their approval and the consent of the House of Delegates, they
will be -promulgated to the various states for adoption as Uniform State Acts.
Respectfully submitted,
W. B. ARNOLD,
HAROLD D. SHAFT,
FRED E. HARRIS,
T. H. H. THORESON,
JOHN A. WALSH,

HENRY G. OWEN,
H. A. BRONSON, Chairman.
MR. BRONSON: I move the reception of the report, Mr. President.
MR. NOSTDAL: I second the motion.
PRESIDENT WARTNER: Moved by Mr. Bronson and seconded
by Louis Nostdal that the report be accepted and the same will
take the usual procedure. All in favor of that motion will signify
by saying aye? Contrary? The ayes have it.
The next order of business is a report or address on the Unauthorized Practice of Law. I believe Senator Bangert is the
chairman of that committee:
MR. BANGERT: Well, Mr. Chairman, and Ladies and Gentlemen. I want to assure you I am not making the address. I am
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just giving the report. I sent a brief report to the secretary some
ten days or two weeks ago.
As I recall it now we reported that there had been very little
activity on the part of the committee, a few minor infringments
had been reported and so far as we knew they had generally ceased upon being taken care of by correspondence.
However, as a member of the committee, and not with the
consent of my other two members, I personally suggested that I
thought it would be a very fine thing if a small amount of money
might be set aside for this committee to be used in conducting
investigations. It is my candid opinion, Mr. Chairman, and gentlemen, that a very slight investigation, if it is made openly and
publicly, will sometimes curb the unlicensed practice of law. And
I suggested that for the thought of the executive committee.
Now, off the record. I want to say that most of the offenses
are committed by people who employ lawyers quite generally. Of
course, the offense doesn't come to the attention of anyone but
the local lawyers. They as a rule are employed by the very
people who violate them, or who practice law without being
licensed, and it is pretty hard for them to take any active stand
in reporting the offenses. For that reason, it is quite necessary
to spend some little money, and a little time in making these investigations, and for that reason I would like to have the executive committee and the officers of the association consider that
proposition.
I move you, Mr. President, when the secretary finds our
written report, that this report be adopted and treated in the
usual manner.
REPORT OF COMMITTEE ON
UNAUTHORIZED PRACTICE
To The North Dakota Bar Association:
Your committee on Unauthorized Practice begs leave to report that during the past year but few cases of unlicensed practice have come to the attention of the committee, and while that
is true, the members of the committee feel that there is still
plenty of legal work being done by persons not duly licensed.
However, that work is usually done under such circumstances
that it does not come to the attention of this committee. The
attorneys located in the community where the offense is being
committed either overlook or hesitate to send in the reports, and
as a result the practice continues.
No prosecutions have been undertaken in the past year. A
few letters have been written to offenders and so far as your
committee knows, those particular offenders have ceased operations.
Your committee feels that the association should consider
seriously the matter of setting aside a definite sum of money
annually for use by the committee. It perhaps would not be
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necessary that this sum be large but if it became generally
known that the association was on the look-out for unlicensed
practitioners, it would have the effect of making these people
hesitate before engaging in any extensive unlicensed work. The
committee would also be in a position to make investigations and
that in itself would be beneficial.
Respectfully submitted,
CHARLES G. BANGERT, Chairman.
PRESIDENT WARTNER: You have heard the report of the
committee on Unauthorized Practice of Law. Is there a second?
MR. BERGESON: Hasn't Mr. Bangert's motion already taken
care of that and these previous reports in his previous motion?
MR. BANGERT: The point of order is well taken.
PRESIDENT WARTNER: The report will take the usual course
outlined in the motion of Senator Bangert.
MR. ELLSWORTH: Mr. Chairman. I note from our program
that this report is to be followed by an address of Mr. Stanley B.
Hauck, of Minneapolis, on the subject of Unauthorized Practice
of Law. Now, as many of you are already aware, Mr. Hauck was
for years chairman of the committee on Unauthorized Practice
of Law of the American Bar Association. He has been very
active in the investigation of these matters throughout the United States. And he is at the present time a member of the committee.
I Want to say that at the time the program was being prepared for this meeting, as you know, I was a member of the committee that prepared it. Mr. Knauf and I communicated with
Mr. Hauck, in fact I talked with him in person about it. And he
was very willing to be here. He said he expected to be here. 1
supposed that that was the arrangement, down to the date of this
meeting. But today for some reason I have not heard from him.
He is not the kind of a man that would neglect an appointment.
Not that way. And I think some accident must have happened.
And I think it is very important that the association, while it is
in session, should receive his address. Now, for some reason, I
don't think Mi. Bangert has explained it in any way, this matter
of prosecution of illicit practice seems to have elapsed entirely.
It is not necessary that the executive committee should make any
appropriation to the committee for expenses of this, because as
we all know those expenses are paid by the State Treasurer from
the State Bar Fund upon warrants of the State Auditor. Just
like other matters of that kind, and the State Bar Board
has nothing to do .with it except to perhaps enforce or approve the propostion, that it is to be paid out of the State Bar
Fund.
But aside from that, I think it is important that the matter
of illicit practice should receive consideration from the association at this meeting. So I move that at this time, Mr. President,
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that this matter be postponed until 2:00 o'clock tomorrow afternoon. In the meantime we will use every effort to get into contact with Mr. Hauck, and if he is not here at that time we will
so announce. But I think there will be time tomorrow afternoon
for this matter.
Now, there is a round table discussion following his address,
to be led by Mr. Lashkowitz. And I move that be postponed to
follow on the address, if he is here, and any further discussion
of this subject which comes up after that tomorrow afternoon.
PRESIDENT WARTNER: Mr. Ellsworth, wouldn't it be better
if we just leave that part of the program, and when Mr. Hauck
comes take it up at his convenience? I think that would be the
best way, instead of making it a definite order of business. We
have the President of the South Dakota Bar Association on the
program for 2:00 o'clock tomorrow, and it might be possible that
we could take up Mr. Hauck's address earlier or later.
MR. ELLSWORTH: I think that could be arranged.
PRESIDENT WARTNER: With that understanding?
MR. ELLSWORTH: Yes.

It will be satisfactory.

PRESIDENT WARTNER: We will leave this open and take it up
at the convenience of Mr. Hauck.
MR. ELLSWORTH: And also the round table discussion to follow after that address. Or in case Mr. Hauck is not able to get
here, we must still take up this round table discussion on the report of the committee.
MR. GRAY: I second that motion, Mr. President.
MR. BANGERT: Mr. President, may I correct this impression

Judge Ellsworth got? The committee has not withdrawn. We
have done a lot of work, as individual members. And while we
have had only one meeting, we have done a lot of work, and I
think we have succeeded in curing considerable petty practice,
unlicensed.
PRESIDENT WARTNER:

The next - - -

MR. NOSTDAL: Mr. President. There is one matter that I
think all the members of the association are very much interested
in, and that I do not see on the program. It is a report of the
Committee on the revision of the codes. I personally would like
to know where that stands.
PRESIDENT WARTNER: That matter, Mr. Nostdal, was referred to the legislative committee, of which George Schafer is
the chairman, and he will be here to make a report on that.
MR. NOSTDAL: Thank you.

PRESIDENT WARTNER: We will now hear the report of the
Committee on Jurisprudence and Law Reform, of which Judge
Burr is chairman.
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REPORT OF COMMITTEE ON JURISPRUDENCE
AND LAW REFORM
Your committee has been somewhat handicapped in consultation owing to the absence of two of our most valued members.
Judge George McKenna, who has always displayed a great deal
of interest in the subjects assigned to this committee, found it
necessary to ask to be excused from service owing to the state
of his health. Senator James Cain of Dickinson has removed
from the state and was therefore unable to act. Because of these
incidents your committee has lost the valuable services of these
members, and at this time we desire to express our appreciation
of their past services and our regret at being unable to utilize
their knowledge and capacities at the present time.
Your committee on Jurisprudence and Law Reform reports
as follows:
At the annual meeting for 1938 the report of a similar committee was confined exclusively to the subject of recodification
of our statutes. This report was combined with the report of the
committee on Code Revision and the combined report adopted.
The legislature, at its last session, enacted chapter 110,
known as the "Recodification Act." Doubtless every member of
this association is familiar with the provisions of this chapter.
The minutes of the last annual meeting of the association show
the debates on the questions foreshadowed.
The statute went
into effect on the first of July this year. So far your committee
is not in position to make any further report.
In the survey of the subject of jurisprudence your commit.
tee can not help but refer to what appear to be profound changes
in our governmental concepts.
Whether these are changes of
principle or merely the extension of power will be left to individual judgment. It must be apparent, however, to every
thoughtful observer that there is an increasing tendency in federal and state governments to confer upon bureaus and commissions such extraordinary powers as with many people appear to
amount to an abdication of legislative powers on the part of
Congress and the Legislature and the conferring of the same upon
the commissions. The tendency to increase power and to reach
for more power is augmented by the desire to carry out the spirit
of the purpose evidenced by the legislative body that creates the
commission and under the theory that such powers as are necessary to accomplish the purposes are necessarily and by implication included in the power granted makes for steady increase.
Whether this is justifiable is not for your committee to say, but
we do urge upon all thoughtful citizens a careful and close study
of political science to determine in what direction we are moving,
whether it is wise, or whether limits have been reached. A casual survey of our literature, eyidenced by the thoughtful writings of talented students, show that the public in general is awakening to the necessity for further discussion of advisability, taking into consideration the growth of the country, the develop-
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ment of social legislation, and the changing conception of democratic institutions. Your committee would urge the members of
this association, as leaders of thought in the various communities, to give freely of their knowledge and experience so as to
assist in correct judgment.
It appeared to your committee that it was wise "to see ourselves as others see us." Part of the title of this committee is
"Law Reform," and we used the word "law" in a broad generic
sense. That there must be constant reform of procedure and
methods is obvious for we re-form our lines to meet the changing conditions. Our profession is charged with being too conservative. It is a fact in human experience that those who are more
closely identified with a system and become habituated thereto
may not be as well qualified to note immediately the necessity
of change, that is, for the adaptation of principles to changing
conditions. Whether well-founded or otherwise, it can not be
denied but there is abroad in the land a very general opinion that
procedure is not up to date, that in many respects it is top-heavy,
that the administration of justice is hampered by so many more
or less obsolete factors, and that the lawyers and the courts are
to blame for this. Whether such criticism is just or unjust, it is
evident that it is widespread, and it does no harm for the profession itself to analyze these charges and see how well founded
they are.
In an attempt to reach the general public opinion in regard
to such matters your committee selected eight various vocations
in the state, chose a representative of each calling, scattered the
choice throughout the entire state, and requested views as follows:
1.
2.

What do you consider the fundamental defects, if
any, in the administration of justice in this state?

What changes do you believe would be beneficial,
clearly capable of improving the system and making
it more serviceable to the public?
We chose a farmer, an editor, an educator, a businessman, a
clergyman, a federal official, a state official, and a doctor.
It is interesting to note the response which came from these
gentlemen. While each disclaimed any special training along this
line and was more or less apologetic because of his attempt
to answer, nevertheless he gave what he believed to be the outstanding defects. For instance, one stated: "I believe that the
greatest deterrent to criminals is prompt and quick action of
justice." He then referred to a noted case way back in the annals
of this state, a case where he appeared to be well acquainted with
the facts, and cited it as an illustration of the miscarriage
of justice. The same writer stated: "I would not like to see the
jury system abolished"; but he pointed out what he believed to
be defects. He would limit the jury system more extensively
than it is today and have the facts determined by the judge. He
very shrewdly called attention to the effect the jury system has
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in maintaining democracy as opposed to the totalitarian form of
government.
Another writer states his criticisms in the form of conclusions, saying the penalties inflicted should be more uniform in all
the courts; that the jury should not pass final judgment on facts
-in other words, have the jury in an advisory capacity; that the
court should be "more drastic in bringing cases to trial" so that
justice could be administered more readily for, he said, "Too
often valuable evidence is lost through delays." He would give
the court greater power in granting new trials; and he believes
that more stringent laws should be passed regarding pardoning
of criminals; that judges should be appointed for longer terms
(he is Canadian-born and probably referred to appointment rather than election) ; that the court should be more careful about
passing cases over the term; and "Any citizen should have the
right to tell his side of the question before being indicted by a
grand jury."
Another writer said he was a staunch believer in the jury
system but recognized there were defects therein, one of which
he said was this - that from his long experience in serving on
juries he thought it was a mistake to allow a jury to separate
in any case after it has been submitted to them. He said, "I
would earnestly suggest that this practice be abandoned."
Another writer goes a step further back and places some of
the blame upon the legislature itself. He discusses "the element
of selfishness" which enters into legislation, the "political tingewith slight consideration to the minority." He-an editor-urges
the "Golden Rule." He goes a step further back yet and places
the blame upon the people for "indifference, lack of sufficient information and acquaintance with the wants and needs of the
local, county and state needs" and therefore the-voter votes "for
the last canvasser." He says the result is that inferior men are
sent as representatives to the state legislature and many of them
do not understand the contents of any proposed law. He cites
incidents coming under his own knowledge in connection with the
legislature where a measure was proposed to carry out the constitutitonal provision requiring an educational test for voters.
He criticizes the primary election system as another reason
for poor legislation and sums it up with saying the essentials of
a representative are "character, education, ambition, application, decision."
The same writer discusses the question of prejudiced juries;
he urges the necessity for courts being sympathetic toward criticism of their decisions, but he urges the public to be good sportsmen and take the decision when it is rendered by men of character, judgment, and experience even if not in accordance with
the sympathy of the individual. He says, "Good government begins in the home and is advanced at the ballot box. Our public
servants are potential 'policemen' for its perpetuity."
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This summary may give us an idea of what are the thoughts
in the minds of the people. Law's delay, top-heavy system, cumbersomeness in the jury system, and apathy on the part of the
general public are popular charges.
Possibly this association may not agree with what is stated
in this summary. It may be said some of the criticisms are illfounded, the conditions do not exist. Nevertheless, we may see
the impressions people have and the necessity for removing such
as are false.
Respectfully submitted,
A. G. BURR, Acting Chairman,
JAMES MORRIS,
P. W. BUTTZ.
JUDGE BURR: I move the report be received and filed and
take the regular course as outlined by Mr. Bangert's motion.
PRESIDENT WARTNER: Thank you, Judge Burr.
Next in order we have the report filed with the secretary on
Local Organizations. Is the committee here or shall the secretary
We will now have the report of Mr. Kvello,
read the report?
filed, and in his absence the secretary will read it.
SECRETARY MCBRIDE: The committee on Local Organizations
of the State Bar Association submits the following report:
The First District has held no general meetings during the
current year. There are three strong county units that have
been meeting regularly, however.
The Grand Forks Bar, under the leadership of the late Hon.
J. B. Winemen, has met monthly except for the three summer
months. Three of these regular meetings have been given over
to a discussion of the new Federal Court Rules. Other meetings
have been taken up with a study of the advisability of establishing a Legal Aid Clinic in Grand Forks County. Action on the
matter, however, has been deferred as the time was not considered opportune. At the final May meeting the Bar entertained
the graduating class of the Law School of the State University.
This is an annual custom. Mr. Harold D. Shaft, their efficient
vice president, advises that they are thoroughly convinced of the
value of these regular group meetings. In addition to keeping
the members better informed on the problems of the lawyer and
the law they help to unify the interest of the membership
in community problems, in which they alsa take an active part,
and in this way become an important cog in the local organization
machinery that is working for the common good.
There is no definite report on the activities of the Cass
county group but from personal knowledge of the chairman and
from information carried in the press we find that their work is
in line with that of the Grand Forks Bar. Fargo is always on its
toes and its Bar Association is one of its most active organizations.
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The Barnes county group, while smaller, is also active in its
locality.
The Second District had a meeting scheduled for Devils Lake
for the 17th of June last. But Mr. F. T. Cuthbert advises that it
had to be called off because of a down pour of rain. They are
now planning to have one after the state meeting has been held
at Jamestown. The Lake District Bar has always been one of the
most active and constructive in the state.
The Third District has held one meeting. A fall meeting was
set for Oakes in the early part of October but was postponed because of the illness of both members of the Bar of the host city.
An early summer meeting was held in June at the U. S. Park in
the northwestern corner of Richland county at which there were
present fifty-five including the ladies. Lunch was served at noon
to this group by some units of the Richland county 4-H club girls
who were in camp there. These young folks also furnished the
dinner program. Much was learned by the Bar of the activities
of this splendid organization. The business meeting was held at
the large pavilion a quarter of a mile south of the cabins and dining hall. This was given over mainly to a discussion of the present situation as to the Code Revision Law and also to a consideration of the merits and demerits of the special election initiated
measures. A former member, Mr. Guy L. Divet, of Los Angeles,
made an interesting address.
The Fourth District has not reported in. But from newspaper reports we know it has been active. The Stutsman County
Bar is a leaven in any organization.
Mr. John H. Lewis, president of the Fifth District, has been
incapacitated because of illness and is at present recuperating
and resting at the home of a daughter at Fosston, Minn. The
distances in this district, he writes, makes it difficult for them all
to get together. The Ward County Bar has been having occasional meetings and discussions.
We have had no report from the Sixth District.
In general the economic situation has
couraging meetings and getting attendance
distance from the meeting places. Many of
ranging from two hundred miles across as

been a factor in disexcept from a limited
the districts are large
in the Third District.

This district, however, meets this situation by having two
meetings a year, one in each end, or near there, of the district.
This gets attendance at least once a year from most of the membership and it is surprising how many attend both gatherings.
We think this could be arranged in most of the districts. One
meeting before the annual state meeting and one early in the
fall after the state gathering. We believe that the social contacts
and the mutual confidence resulting from these meetings make
them more than worth while. We still believe that a better State

BAR BRIEFS
Bar is possible through better and stronger local units. And that
these meetings should be fostered by the State Bar Association.
Respectfully submitted for the committee,
A. M. KVELLO, Chairman.
PRESIDENT WARTNER: This report will take the usual procedure, and will be filed and the executive committee and officers will take care of it as provided in Bangert's motion.
What other report have you, Mr. Secretary?
SECRETARY MCBRIDE: We have the report scheduled on our
list - the report of the committee on Press and Publicity.

Is that ready?
SECRETARY MCBRIDE: That is ready, Your Honor.
PRESIDENT WARTNER: We will have the report of the comPRESIDENT WARTNER:

mittee on Press and Publicity. Will the secretary read the report,
as filed?
To The State Bar Association of North Dakota:
Your committee on Press and Public Information begs leave
to report that upon its reappointment in the fall of 1938,
the members of the committee, and I am sure the same was true
of the majority of the members of the subcommittees, continued
the work of the preceding year, particularly to help carry out the
recommendations made in the preceding report.
On January 24, 1939, after receiving the Bar Briefs of December, 1938, which contained the proceedings of the annual
meeting held at Devils Lake on July 15 and 16, your committee
drafted and mailed a letter to some fifty attorneys, including
those on the subcommittees, and the District Judges of the state,
calling specific attention to the recommendations made in the
1938 report as found on pages 80 and 81, and asked the cooperation of all to whom the letter was sent, in the work of realizing
the objectives so recommended.
While the subcommittees have made no formal reports during the winter and spring and while no formal meeting of your
committee has been held, the work of the committees has nevertheless been carried on by individual members faithfully and well.
During the legislative session the KFYR Radio Station at
Bismarck gave splendid service in the analyses made by Mervin
Clough each evening, of the activities of the preceding legislative day. His work was so largely in line with the 1938 recommendation of your committee that it was deemed unnecessary to
have attorneys make any further analysis of pending legislation.
Also in keeping with the recommendations made, the members of your committee, the members of the various subcommittees, and other members of the Bar, have been very active in the
analysis, in the discussion of as well as in the campaign against,
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the vicious bills initiated at the behest of an ex-governor and defeated by such overwhelming majority on July 11. Your committee feels that the services so rendered were in full accord with the spirit and purposes of the Bar Association in constituting a committee on Press and Public Information.
Your committee believes that the recommendations made
in the report of last year are sound and still needed, and at this
time merely renews these recommendations, which are found on
pages 80 and 81 of the Bar Briefs of December, 1938, as a constructive program of the committee on Press and Public Information for the coming association year.
Dated at Minot, North Dakota, July 12, 1939.
Committee on Press and Public Information.
R. A. NESTOS, Chairman.
PRESIDENT WARTNER: This report will be filed and will take
the usual course as provided in the mandate given by the motion
adopted.
Have you any other reports ready?
SECRETARY MCBRIDE: That is all I have for today.
PRESIDENT WARTNER: Is the Legislative Committee ready
to report? That is the last report on the program for today.
Governor Shafer?
SECRETARY McBRIDE: He won't be here today.
MR. NEWTON: I talked with Governor Shafer this morning.
and he didn't expect to arrive until about five this evening.
PRESIDENT WARTNER: It is just a minute after four o'clock,
and we have taken care of everything except the address by Mr.
Hauck, and the report of the legislative committee. What is
the pleasure of the association at this time?
MR. KNAUF: May I make an announcement at this time?
There will be a joint breakfast with the Michigan and Minnesota
alumni and any other alumni in the morning. We would like to
have all the Michigan and Minnesota alumni there at 8:00 o'clock
tomorrow morning for breakfast. If you Minnesota and Michigan
men will pass the word around.
MR. TRAYNOR: I notice that the election of officers is not set
until the last thing tomorrow. Some of us may want to get away.
So I move that be made a special order of business for 10:00
o'clock tomorrow morning.
FROM THE FLOOR: Second the motion.
PRESIDENT WARTNER: It has been moved and seconded that
the election be a special order of business at 10:00 o'clock. I believe there is an order of business on the program for 10:00
o'clock. An address by the Hon. Judge Nuessle, Chief Justice of
the Supreme Court of North Dakota.
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MR. TRAYNOR: Some of them want to take it up now.
PRESIDENT WARTNER:

I don't think you should disrupt

the program and call for the election of officers at this time.
That is my opinion. A lot of you will pick up and not be here
tomorrow. I hope you will vote that motion down.
MR. CUTHBERT: It is a big mistake in my opinion to have the
election of officers the last thing on the last afternoon. But I
do think that if it is made a special order of business and announced, this year we will have a big attendance.
PRESIDENT WARTNER: Supposing we make it for 9:00 o'clock
tomorrow morning.
MR. CUTHBERT: I don't know what your program is for that
time.
MR. TRAYNOR: If there is something else set for 10:00 o'clock,
let's make it 11:00 o'clock.
PRESIDENT WARTNER:

Make it immediately after Judge

Nuessle's paper.
MR. TRAYNOR:
I will change my motion to follow Judge
Nuessle's address.
MR. CUTHBERT: I second that motion.
PRESIDENT WARTNER: Mr. Traynor makes the motion, seconded by Mr. Cuthbert, that election of officers be made a special
order of business immediately after Judge Nuessle's address. Are
there any remarks on that motion by Mr. Traynor? All in favor
signify by saying aye? Contrary minded? The ayes have it, and
the election of officers will be made a special order of business
tomorrow morning immediately after the address of Judge
Nuessle. Keep that in mind, gentlemen.
I believe at this time there should be a motion made for the
appointment of a resolutions committee. Will someone make that
motion ?
MR. BANGERT: Mr. Chairman, in order to make matters easier I move the chair appoint a resolutions committee consisting
of three.
MR. HERIGSTAD: Second the motion.
MR. BANGERT: May I suggest that I won't be here tomorrow,
so don't have me in mind.
PRESIDENT WARTNER: A motion by Mr. Bangert, seconded
by Mr. Herigstad, that the chair appoint a committee of three on
resolutions. Are you ready for the question? All in favor of the
motion signify by saying aye? Contrary? The ayes have it, and
it will be so ordered. I will make the announcement before we
adjourn.
JUDGE BURR: The committee on Memorials is prepared to report.
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PRESIDENT WARTNER: Judge Burr informs me that the committee on Memorials is ready to present its report, and as we have
considerable time left before the afternoon is over, Judge Burr
will present the Memorials now.
JUDGE BURR: This is a formidable looking document, gentlement, but I am not going to read it all. I am just going to cite
two.
REPORT OF MEMORIAL COMMITTEE

Your committee on Memorials begs leave to report:
During the last year death has taken its toll of the members of the bar. To the list of the ever increasing number
of lawyers who have gone to the Great Beyond 1938-39 adds its
full quota. They were men who exemplified the best traditions,
men who fought a good fight, discharged their duty to themselves, the community, and to humanity and left places that were
hard to fill.
Your committee has spent some time in gathering information, and from every available source we have sought to ascertain who have answered the last summons and have been called
to give an account to the Great Judge of all the Earth.
In our first list we give short biographical sketches of those
who were residents of this state and who died here. We are able
to refer to:
EDWARD ALLEN
WILLIAM ANDERSON
HENRY A. HANSON
CHARLES 0. HECKLE
FRED M. HECTOR
JOHN L. JOHNSTON
FRANK B. LAMBERT
JEFFERSON MYERS
J. B. WINEMAN
JOSEPH J. YOUNGBLOOD

They are our brethren, the members of this Bar. May they
rest in peace.
Now, just allow me to cite two articles, of that list, and I
choose one who is probably the oldest in point of service in this
state. (Reads report on Jefferson Myers.)
With reference to the other class, let me read two short ones.
Richard Bennett (reads it) and Edward P. Kelly.
(See Memorials following proceedings)
RESOLUTIONS
BE IT HERE AND Now RESOLVED, That in the death of the
honored members of our profession, not only those who were at
their decease residents of Dakota but those as well who had
moved from our midst and are remembered former practi-
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tioners amongst us, we have lost friends and brothers, and we desire hereby to express our deep appreciation of our regard for
them and the services rendered by them not only to North Dakota
but to those states to which some had removed; and we express
our profound sympathy for the members of their families and
their loved ones from whom they are separated;
It is fitting and proper that this body should record the
names and pay tribute to their records. And as the shadows
lengthen across the landscape for all of us; as we share the burdens of life together and as we know, in a measure, what each has
to contend with; may we take courage from the records of those
who have left us the past year; may their lives be a constant
stimulus to us in our own endeavors to emulate the good things in
their lives, so that when finally we fold the draperies of our couch
about us and lie down to pleasant dreams, our associates may say
of us as we say of these departed brethren, " 'He fought a good
fight, he finished his course, he kept the faith.' In life he was a
gallant gentleman."

BE IT FURTHER RESOLVED, That a copy of these biographies
and these resolutions be sent to the families of the deceased
members, and that the originals be filed with the secretary of
the Bar Association, to become permanent records of our association.
A. G. BURR, Chairman,
JOHN MOSES,
S. D. ADAMS,

J. E. HENDRICKSON,
Committee on Memorials.
Dated at Bismarck, N. D., July 28, 1939.
I move that this report be received and filed.
PRESIDENT WARTNER: Thank you, Judge Burr, for the wonderful report that you have made.
MR. BRONSON: Mr. President, if you will recognize me and
have time now I will discuss the action our alumni took at the luncheon today with reference to the law school participation and
offering concerning Bar Briefs. If you recognize me for that purpose now, I will present the matter?
PRESIDENT WARTNER:

presenting a resolution.

Mr. Bronson rises for the purpose of

MR. BRONSON: I consider that this is a matter of considerable importance to our Bar Association, and I am glad to have
it brought up when there are so many here. We have said, of
course, in our organization work over the country, that North
Dakota was the first Integrated Bar in the Union. We want it
maintained as the standard, and we want to maintain its effectiveness. There are two or three of them now not in the country.
Oklahoma, at the last legislative session, dropped it. We had
quite a discussion in San Francisco about it. They got into a
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political fight, with the result the Integrated Bar went out of
existence.
Generally speaking, we haven't been very much bothered
with it as far as politics are concerned. We have a reputation
over the country, we are the first Integrated Bar in the Union.
We know what has happened in the days of old to the ten thousand. We know we lost it. And we knew what kind of recognition we got with the recent legislature in the aid and assistance
the Integrated Bar are going to give on Code Revision. We are
proud as we think of the alumni of the University, our Law
Alumni. We want their cooperation and we want their assistance, and they want to give their aid and support to our State Bar
Association. Over the country there have been two big Bar Associations who have made remarkable records in some respects
through the activity of the law schools, through the participation
of the law students, in maintaining an instrumentality of service
to the lawyers of the state. One is Missouri and the other is
Texas. They are outstanding in Bar organization work.
The proposal, reduced to its simplicity is this, that the board
of directors, Ed Conmy, of the First District, Harold Thompson,
of the Second District, Governor Shafer, of the Fourth District,
0. B. Herigstad, of the Fifth District, Governor Moses of the
Sixth District, and myself, have considered this proposition
among ourselves and as directors of the North Dakota Law Alumni have approved the proposition of the State Bar Association receiving aid, from the law faculty and students of your University,
in preparing in part, of Bar Briefs. Texas has a wonderful Bar
Magazine it gets out. Missouri has too. We are concerned with
the standing of our law school, it is not in jeopardy now. We
want to maintain that same high standard that is recognized
all over the country. We want our law faculty and our law students to be interested in the State Bar Integrated movement and
to enter the State Bar Association, not only for the assistance
they might receive by giving some notes and decisions and annotations and furnishing the work in getting out the Bar Briefs,
but for the fine instruction side of it that they will receive in that
sort of work. Now, there are two questions involved in the proposition. One is, first, whether you should do it at all. Second,
if we do do it, how much will it cost, and will the State Bar Association get behind a few dollars. Now, those are the two propositions involved.
Now, today, of course, you might call it proforma action,
the alumni at the meeting approved a resolution which the board
of directors had approved, and this resolution, Mr. President, I will
read it in the minutes now, to get it before the State Bar Association meeting here; as follows:
BE IT RESOLVED, That the Law Alumni of the University of
North Dakota, through their directors, favor the use of the law
faculty and the law students of our University in preparing and
submitting to the editors of the Bar Briefs notes and comments
on current law and decisions for the benefit resulting for Bar
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Briefs and the excellent training afforded in legal research for
the law school and its students,
And it is recommended that the State Bar Association
at its annual meeting in 1939 receive this resolution and direct
the executive committee of the State Bar Association to secure
an arrangement with said law school pursuant to the letter of
its Dean, 0. H. Thormodsgard, dated April 22, 1939, hereto atitached."
April 22, 1939.
President Harrison A. Bronson,
Law Alumni of University of North Dakota,
Grand Forks, North Dakota.
Dear President Bronson:
The subject matter of your letter of April 7, 1939, was referred to the law faculty. We are of the unanimous opinion that
the law students would secure excellent training in legal research
if they were given the opportunity to write Case Comments and
Case Notes for the Bar Briefs. The law teachers are willing to
supervise and aid the law students in this type of legal training.
From 1927 to 1932, inclusive, the law faculty and students
published the Dakota Law Review. We published four issues a
year. In each issue we had from six to ten pages of recent cases,
notes, and comments.
We are willing to undertake to prepare from four to eight
pages of recent cases, notes, and comments for six issues of the
Bar Briefs. These notes and comments would primarily deal with
the North Dakota decisions and statutes. The notes and comments will be edited according to the style and form of similar
material as printed in the Minnesota Law Review, and Michigan
Law Review, etc. By referring to the former issues of the Dakota Law Review, you will have illustrations of the proposed
form and style.
Since the North Dakota Bar Association would pay for the
cost of printing and distribution, we have no desire- to assume any
management or control, nor determine the policy of the Bar
Briefs. All that we would suggest is that the material we furnish to the Bar Brief, be printed according to the style as it will
be prepared, and that we are given the opportunity to correct and
edit the galley proof and page proof as to accuracy.
We have no other purpose than to be of assistance to the Bar
Briefs and to the lawyers of the state. If we do this, opportunity
will be given to our law students to secure meritorious training
in legal writing and legal research.
Respectfully submitted,
OHT:Y
0. H. THORMODSGARD, Dean.
Now, Mr. President, and gentlemen, this matter of preserving our Integrated Bar in its high standing over the country and
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preserving the perpetuity of the fee of $10 we are paying now,
and enlarging a little bit on the usefulness of the Bar Briefs to
our members generally and enlisting and securing the support
of the law students and faculty, I think it is worth while to make
an attempt as the Law Alumni have proposed and as the board
of directors of the Law Alumni have proposed.
I present it in two motions. First, that the resolution as
read be supported by the State Bar Association. Second, that the
executive committee be directed to expend at least $100 during
the current year for the purposes involved.
MR. GRAHAM: I second the motion.
PRESIDENT WARTNER:

The motion by Mr. Bronson and sec-

onded by Judge Graham. You have heard the motion that the
Bar Association get behind the legal publication as advocated by
the Alumni Association of the University of North Dakota. You
have heard the motion. Is there any question? It is open for discussion.
MR. BANGERT: Mr. President, I arise for information. It
seems to me we had that arrangement before. Now, just why it
was changed, I don't recall. I would like to inform myself,
I would like to know just how much money we have to spend on
Bar Briefs this year, who really controls it and how it is edited.
I am not saying that I would vote either for or against, I would
like the information before I can do anything. Possibly Judge
Bronson can tell us.
MR. CUTHBERT: Mr. President. To cut out complications I
wonder if it wouldn't be a very good idea to have this referred to
the executive committee and give them power if they have the
money. I have no objections to voting for it, but why should we
vote something when we haven't enough money to even run our
organization properly. I therefore move to substitute motion
that this matter be referred to the executive committee.
PRESIDENT WARTNER:
JUDGE BRONSON:

Is it agreeable to you?

The first motion comprehends the accept-

ance of the resolution.
FROM THE FLOOR:

What was the motion?

(Reporter reread the first motion, and Judge Bronson reread
the resolution.)
JUDGE BRONSON:

Let's vote on the first motion.
PRESIDENT WARTNER: I believe Mr. Bangert rose for infor-

mation about the matter, or do you care to bring that up on this
first motion?
MR. BANGERT: As I understand it, Mr. Chairman, none
could object to supporting that resolution. Merely making
use, as I understand this motion, of the facilities furnished by
the State University and giving it to the Bar Briefs for the benefit of the Bar Association. I can see no possible objection.
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FROM THE FLOOR:

Question, Question.

PRESIDENT WARTNER: All in favor of Mr. Bronson's first
motion? Contrary? The ayes have it and the motion is 'carried.
MR. BRONSON: Now, Mr. President, the second motion was
that the executive committee be directed to spend $100.
PRESIDENT WARTNER: Your substitute was that it be left to
the executive committe?
MR. BURTNESS:

Withdraw yours.

MR. BRONSON: I want to speak on the motion and the substitute. Three things are involved. First is whether or not the
law school itself shall furnish the material free, as they have
agreed to do, and whether it shall pay for its publication. There
are two things. The third is whether or not the Bar Association
will pay for printing in the Bar Briefs material that is furnished
by the faculty and students. Now, that is the issue as I see it.
If that is correct, I want to speak on that. My general information is that the executive committee feels that we haven't sufficient funds to pay for publication of material that may be received from the faculty and law students for Bar Briefs. If I am
wrong please inform me. Now, I think it is important enough
with the reception of $1.50 a year more as a result of the act
passed last winter, and with the reception of $6.50 per member
now for the State Bar Association, with the aggregate something
like $3200 a year anyway, or maybe somewhere around that
figure, and in this accepting of the work of the law faculty and
students, I think that the State Bar Association should go on
record of thinking it is wise for them to invest at least $100 in it.
That is the proposition exactly and if it is referred to the executive committee, as I understand it, the committee will feel that
we haven't got the money. And you have to do something for the
lawyers of this state to keep the Integrated movement alive, keep
us cooperative along with our local associations, to keep us cooperative along with the American Bar Association, and to do that
we must do some things of service to our Bar in this state. That
is one of the objectives we have in mind.
PRESIDENT WARTNER:

Anybody else?

MR. PALDA: It seems to me that you gave us figures as to
what the possible return of the $6.50 would be, and that the secretary-treasurer gave us a schedule of the budget of last year,
the total of it. I think that possibly we should hear those figures
again so that we may know whether or not the expenditure will
be justified or the order to expend, whether or not the budget
could be cut down some place so as to be able to put in this $100,
and how far will the $100 go towards printing six or eight pages
of Bar Briefs, even though we make it. It seems to me that
situation should be thoroughly analyzed before any vote is taken
except to refer it to the executive committee.
The committee has been informed you are very much in favor
of such action, and if we can figure out some way to accept this
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from the University faculty and students and pass it on through
the Bar Briefs to the balance of us of this association. It is just
a question of dollars and cents, and whether or not to turn it into
a quarterly, and whether you can go to work and make six or
eight additional pages, and how much it will cost, and where to
get the money.
PRESIDENT WARTNER: Judge Palda, the figure that I gave
you this morning was the figure of last year, by counting the
published schedule of lawyers that paid license fees, as issued by
the clerk of the Supreme Court, the figure was 474 last year.
Well, that, at $6.50, would bring us about, as I remember it the
figure was three thousand and, I think, something, either eightyfive or eighty-seven dollars. Now, as you remember last year, the
budget was fixed at $3,000, and when we made that budget the
association was about $750 in debt. It was necessary to borrow
that amount of money. You remember by reading your annual
that was published last December, and at the Devils Lake meeting the president and secretary were authorized to borrow not
to exceed $1,000 and in accordance with that authorization the
secretary and I borrowed $750 to pay the bills. So that part of
the money has already been expended. Now whether or not the
executive committee can afford to expend another $100 extra outside of the absolute necessities of these various committees and
payment of the bills is a question that seems to me that should be
left with the executive committee.
Personally I am heartily in favor of Mr. Bronson's suggestion, and what the alumni and dean of the law school have advocated. As I understand it, Mr. Bronson, the idea was to publish
these articles in six of the Bar Briefs, wasn't it?
MR. BRONSON: It could be six, or three, or two, that is up
to the executive committee. It is the idea that the association
won't vote a dollar to help out. After they got $6.50 and $2500
from the Bar Board last year, and won't go to the extent of giving $100 in one year to get that free service of the law faculty
and the law students.
PRESIDENT WARTNER: I think possibly the secretary might
enlighten us a little more on that proposition.
MR. BANGERT: Mr. President, I wonder if I can't do it for the
secretary. I served on the executive committee very recently,
and I think on my own motion the secretary's salary was reduced
some $25.00 a month. And he didn't get that amount unless we
could make a saving of that amount. Now, as I understand Judge
Bronson's proposition, however, it doesn't seem to me that this
association has any right to elect an executive committee whose
duty it is to run the- financial affairs of the association and then
start out and tell them what they must do and must not do,
whether they must spend a certain amount of that money. There
are certain fixed charges for running this association.
Now, I haven't the least doubt that if the Dean and his students wanted to submit matters to be of interest to the Bar Asso-
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ciation to the executive committee, they will be very glad indeed
to publish that information, instead of, possibly, the president's
letter on the front page or some other information carried in that
publication. We ought to leave that to the executive committee,
it seems to me. We believe they ought to do it if they have the
money. But I don't believe you should say you have to spend that
money for that purpose.
MR. BRONSON: I may answer just a statement. I would like
to have the State Association say whether or not, if they do receive any of this material from the law faculy and the law students, whether or not they will pay for it or will the law faculty
and law students pay for it. That is what I am talking about. If
they receive any of this material from the law students and law
faculty, if the State Bar Association will publish it, pay for publishing it, not request that the law school pay for it. That is what
I am talking about, and that is what I mean. I am not trying to
say that the State Bar Association - that the committee has to
receive a single sentence. But if they do receive it, and are favorably inclined to publish it, that they should pay for the printing. I think they should pay at least $100 as an experiment.
MR. BURTNESS: Mr. President, Members of the Bar Association. I am inclined to think that we are talking over the difference between Tweedledee and Tweedledum, on these two
motions, and I don't quite agree with my distinguished colleague
from my own city on the motion he has made. I think that I am
heartily in favor of giving the law students some practical work
as anyone and I think the suggestion that has been approved not
only by the board of directors of the Alumni Association but also
by the general membership is a very good one. But I think that
up to this very minute this association has done a very nice and
generous thing in regard to this resolution. For, if I understand
the resolution as reported correctly and I understood Judge Bronson's motion which has been passed here by a unanimous votc.
that resolution and the thought behind it, that was contemplated
by it, has received favorable consideration at the hands of this
membership. That simply means, as I would construe it, that it
is the duty of the executive committee if it finds it in any way
possible and practicable to do so, to carry out the intent of that
resolution. And as one who is rather interested and wanting to
see that sort of an experiment carried out I should rather hesitate to see Judge Bronson's motion as made passed, because I have
generally found that when some suggestion is made that not less
than so much be expended that the watchdogs of the treasury
will then make that a maximum. Now, I don't know what a
couple of pages cost, Senator McBride can tell us.
MR. MCBRIDE: Four additional pages each month will cost us
$11.25 each month.
MR. BURTNESS: The four additional pages in six publications
roughly would be between $65 and $70?
MR. MCBRIDE: About $67.50.
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MR. BURTNESS: Well, now, if I understand the background
of this correctly, there is no money expected by the law school
or the faculty for doing the work. It is merely a matter of the
cost of publishing. I think frankly that the case will appeal
stronger to the executive committee when it sits down and passes
upon it than it will by any specific mandate as to the amount to
be spent. I am not sure but what they will find that they will
spend far more than $100 if they have sufficient money to do so,
and I for one must confess that I think it would look better both
from the viewpoint of the Alumni Association and all those interested in it to rely entirely on the discretion of the executive
committee, with, of course, the mandate that has already been
given by this membership in as strong language as possible to use
that it goes to them with the injunction that they try to put this
into effect in good faith, and that is all anyone can expect,
it seems to me.
FROM THE FLOOR:

Question.

PRESIDENT WARTNER:
Let's see just where we are at. I
understand Mr. Cuthbert made a substitute motion on Mr. Bronson's motion, and I believe that motion was seconded, and that
that was in the nature of a recommendation rather than of a
mandate to do a certain thing. Is that your motion, Mr. Cuthbert ?

MR. CUTHBERT: Mr. President, if possible that the executive committee would be instructed to carry out the purport of
the first motion, but leaving it to the executive committee.
MR. BRONSON: Mr. President. My colleague from Grand
Forks says on this motion it is the sense of the association that
this be received. It may not mean any particular controversy. I
will accept your substitute. We have the thought expressed here,
and I think we are all for it. So I accept the substitute.
PRESIDENT WARTNER:
You accept it that if the executive
committee feels they have the money they should appropriate it
for that purpose, is that the idea?
You have heard the motion, and the substitute, it is now
embodied in Mr. Bronson's motion that the executive committee
appropriate, if possible, the sum of $100 for the purpose - FROM THE FLOOR:

No, No.

JUDGE PALDA: To carry out the - -

MR. BURTNESS: A parliamentary inquiry? Wouldn't the
general purpose of these gentlemen, who seem to agree on the
other side of the aislq, be-entirely subserved if you left the matter
just as it is? The motion - the important motion has been made
and passed. The approval of this plan and everything of that
sort, leaving it entirely discretionary with the committee now.
I am propounding that question as a parliamentary inquiry
to get the chair's view on it, and if so, perhaps no further record
is necessary.
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MR. BRONSON: I accept the substitute, so it is up to my
friend, Fred, now.
MR. CUTHBERT: I think that the substitute motion should be
to leave this matter in the hands of the executive committee, if it
costs $60 all right, and if it costs $125 and they have the money,
all right. But I don't agree with my distinguished friend, excongressman - and we have some ex-governors here too-. So
that the men on the executive committee can't say, "Well, we
were not instructed to do this if we could."
FROM THE FLOOR:

Question, question.

PRESIDENT WARTNER: You have heard the motion, all in
favor of the motion as made by Mr. Bronson and as amended by
Mr. Cuthbert, signify by saying aye? Contrary? The ayes have
it, unanimously, and the executive committee is so instructed to
carry out this resolution.
I noticed a little while ago that Governor Shafer has arrived.
If he is the chairman of the committee on elections--on the legislative committee, is he ready to report?
Governor Shafer, Chairman of the Legislative Committee,
will now make his report.
GOVERNOR SHAFER:

Mr. President, Ladies and Gentlemen of

the Bar Association. When I came here and I heard one of the
members, evidently for the purpose of creating a furore here, or
to stampede the meeting, announce in a loud stage voice that an
ex-governor was arriving - and immediately you could sense the
feeling of apprehension arise among the members that heard that
significant announcement. Perhaps it would be proper for me to
observe in reference to that matter that the ex-governors of this
state have gotten together and formed a State Mutual Protective
Association. We have adopted a set of by-laws, among which is
one that makes it the mandatory duty of each member of the
association whenever he receives notice or knowledge, or suspects
that there may be a public meeting anywhere in the state, comprising of six or more citizens, that member should immediately
get in his car and proceed to that meeting, take charge if possible,
and if not, take such other steps as may be necessary to protect
the personal, moral, financial and other interests of the members of the Association, at that meeting.
So, with that announcement, perhaps I may go ahead and
give my brief report. The report of the Legislative Committee
will be brief, because, as most of you probably know, the committee devoted most of its endeavors to the securing of the passage
of one measure of great interest to the members of the Bar, and
that is the bill relating to the recodification and revision of the
Code. The report, however, covers or touches a couple of other
minor measures, one of which I think perhaps has already been
reported on by the president. Our report consists only of three
and a half pages, in the interests of brevity, if not clarity, I will
read this report.
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REPORT OF LEGISLATIVE COMMITTEE
Your committee on Legislation begs leave to submit the following report:
This committee was only concerned with the preparation and
adoption of three measures: (1) S.B. No. 139, relating to the
service of summons on certain domestic corporations; (2) S.B.
No. 256, relating to the distribution of State Bar funds; and (3)
S.B. No. 88, relating to the recodification and revision of the
laws of North Dakota. Each of these measures was adopted by
the legislature.
S.B. No. 139 amends Subdivision 4 of Section 7426, C.L.,
1913, in such manner as to provide that, where a domestic corporation has forfeited its charter or right to do business in the
state, upon the filing of an affidavit showing such fact, a service
of summons may be made by publication in the same manner as
in the case of a non-resident defendant, and in such case, a copy
of the summons and complaint shall be mailed to such corporate
defendant, as provided in Section 7430, C.L., 1913, at its principal place of business as shown by the records of the Secretary
of State.
S.B. No. 256 amends Subdivision (1) of Section 811 of the
Supplement to the Compiled Laws of North Dakota for 1913, in
such manner as to provide that the Clerk of the Supreme Court,
in his capacity as ex officio treasurer of the State Bar Board,
shall pay to the Bar Association the sum of $6.50 for each licensed
member of the Bar; and he shall also transfer to said association
the sum of $2500.00 from the State Bar Fund to be used in defraying the necessary expenses of the association, including any
expenses incurred in providing assistance to the Code Revision
Commission.
S.B. No. 88 creates the Code Revision Commission and sets
forth its duties. The plan of Code Revision set up in this
measure was the subject of special consideration at the annual
meeting of the State Bar Association last year, when it acted
upon the report of a special committee appointed the previous
year to study that particular matter. You will recall that such
special committee recommended that the State Bar Association
sponsor the adoption of a bill similar to the act passed by the
legislature of South Dakota in 1937, under which a comprehensive revision of the laws of South Dakota has since been accomplished. This report of your special committee was adopted and
the legislative committee was instructed to prepare and secure
the adoption, if possible, of a measure similar to the South Dakota Act. Your committee prepared and caused to be introduced
in the legislature S.B. No. 288, which is similar to, but not identical with the South .Dakota law, and this Bill was adopted without change and became effective July 1st. The essential features of this Act are as follows:
(1) The Supreme Court is authorized to select and employ
three resident lawyers, who shall constitute the Code Revision
Commission.
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(2) This commission, acting under the supervision and direction of the Supreme Court, shall continue to date the annotations of the Constitution and to prepare, annotate and index a
complete set of rules of practice and procedure for the courts of
the state, and relating to the quasi-judicial functions exercised
by the administrative departments of the state, and, also, including rules and regulations for admission to and disbarment from
the practice of law.
(3) The commission is also authorized to revise, annotate
and index the laws of the state, and the manner in which such revision shall be done is specifically designated. In this connection,
it may be noted that the recodification and revisory functions of
the commission are not performed under the supervision of the
Supreme Court, as was the case under the South Dakota law.
Neither, the proposed Code of Practice and Procedure, nor the revision of the political, criminal and substantive law shall become
effective until enacted by the legislature.
(4) The commission is authorized to accept the advisory
assistance of the Judicial Council ,or any committee thereof, and
of the State Bar Association, or any committee thereof. The
Supreme Court may designate one or more of the district judges
to assist the commission in preparing the Code of Practice and
Procedure.
(5) The commission is required to make a report to the
legislature not later than January 1, 1941; and if the proposed
revised Code is enacted by the legislature, the commission shall
continue until such Code is printed and bound, and if it is deemed
feasible, it may have the laws adopted by the legislative assembly
of 1941 included and incorporated into the Revised Code.
(6) The measure carries an appropriation of $35,000.00 to
carry out the provisions of the Act. This amount is conceded to
be insufficient to complete the project, but it is hoped that it will
be possible for the commission to complete its work up to and including its report to the legislature with such assistance as may
be afforded by the State Bar Association and the Judicial Council.
There were certain other measures adopted by the legislature
of interest to the members of the Bar, with which your committee
was not concerned. In this connection, reference might be madeto H.B. No. 375, relating to the powers, duties and procedure of
the Board of Pardons; H.B. No. 301, providing a short form for
criminal indictments and informations; and S.B. No. 40, re-enacting the moratorium on foreclosures and evictions. Since your
committee was not concerned with the preparation or adoption
of any of these measures, we will not comment on them, except to
direct your attention to them.
Respectfully submitted,
GEO. F. SHAFER,
Chairman, Legislative Committee.
This, gentlemen, is the report of your committee.
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PRESIDENT WARTNER: Thank you, Governor Shafer, the report will be filed and take the same procedure as the others. In
accordance with the motion made a while ago that the Resolutions
Committee be appointed, I am appointing the following members: Hon. H. A. Bronson, chairman, 0. B. Herigstad, Fred D.
Cuthbert, members of the Resolutions Committee, and I hope that
they will prepare these resolutions and have them ready so they
can be presented tomorrow afternoon. Is there any other unfinished business that should come before this meeting this afternoon?
It is now about one minute past five o'clock, has anyone any
announcements to be made?
JUDGE BURR: Mr. Chairman, I would like to renew the announcement that Judge Knauf gave at noon, and that tomorrow
morning at 8:00 o'clock the Alumni of the University of Michigan
with their invited guests will have a breakfast at the Nollet Cafe,
I think that is the name of it, the Nollet Cafe, on the east side of
the street north of the Gladstone Hotel, in the same block. The
former students of the University of Michigan, and certain guests
that have been invited there. That will be at 8:00 o'clock tomorrow morning.
JUDGE BRONSON: I suppose that should be followed by an announcement with reference to the Law Alumni. The Stutsman
County Bar have arranged for a breakfast at Moline's Cafe,
across from the Gladstone. We are trying to get Governor Shafer
there, if we can, and John Moses is another that should be there.
So maybe we can have an election of officers as well as some help
from the Law Alumni to see who you want to put in for the ensuing year as officers. Tomorrow morning at 8:00 o'clock at
Moline's Cafe, across from the Gladstone.
PRESIDENT

WARTNER:

Judge Kneeland, have you an an-

nouncement?
JUDGE KNEELAND:

No, I think not.

PRESIDENT WARTNER:

Judge Knauf, have you any announce-

ments at this time?
JUDGE KNAUF: Everyone should register and should secure
their tickets for the Annual Dinner, and we need a report of how
many will attend.
PRESIDENT WARTNER: As I understand it the dinner will be
at 6:30 at the Masonic Temple, and I notice on the program there
is a band concert preceeding the dinner. Is that on the program
now Judge Kneeland?
JUDGE KNEELAND: Yes, I think so. The President's reception at 6:15.
PRESIDENT WARTNER: Now, is there any other matter you
want to take up at this time, before we adjourn?
Motion of adjournment made and seconded and the meeting
adjourned unti 9:00 o'clock.

BAR BRIEFS
SATURDAY, JULY 29, 1939
Morning Session
PRESIDENT WARTNER:

Meeting called to order.

Mr. President?
PRESIDENT WARTNER: Mr. Wehe.
MR. WEHE: If it please the bar, I would like to take about
twenty minutes on my address which was kept off the printed
program, until the members of the Bar get here. (Mr. Wehe's
address was not upon the program arranged by the committee.)
PRESIDENT WARTNER: That will be all right as far as the
chair is concerned and unless I hear an objection you may
go ahead at this time.
Mr. Wehe then proceeded to read an article upon the Usurpation of Power by Judges and Courts the prihcipal concept being that "The impression is wide spread that our courts generally
have assumed powers and functions not delegated to them as was
originally intended and under a fair construction of the terms of
the Federal Constitution and also of the several Constitutions of
the various states of the Union."
The speaker then discussed the divisions of power outlined
in the Legislative, Executive and Judicial provisions of the Constitution of the United States, stressing the lack of power of
the judicial department to perform any functions which are
not wholly judicial in their nature, giving his construction of the
"The Judicial Department
same, and concluding with comes third in the scheme of our system of government.
That the Constitution makes the judiciary and the courts
of the land supreme in its very limited field of judicial
construction and interpretation of the Constitution and the
body of enacted laws, both substantive and objective law, in
the carrying out of its provisions. But it will be noted that no
powers have been granted to the Supreme Court or any other
subordinate courts giving it any legislative or appointive powers,
or holding any other office or discharging any other functions
save and except which are judicial in their nature.
MR. WEHE:

"Thus, the framers of our system of government guarded
against the misuse of judicial power by the Judicial Department
and the courts, and it was made third in importance; and the
framers circumscribed its supreme powers and duties to a very
limited sphere of action. Since the founding of Constitutional law
in this country there has been a continuous usurpation of powers
assumed and prescribed unto themselves by the courts, which,
under the plain intent of the Constitution was never intended
that they should possess. The judges and courts have no power
and right to nullify the same; or, in reality to legislate something
into the law that was not there and was never intended to be there.
In other words to make the law what the judges of the court say
the law is, as one eminent justice of our highest Supreme Court
has been quoted as saying. In effect this means that our high-
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est courts have assumed unto themselves the final power and
decision to say what the law is, and thus wiping out the plain
provisions of the Constitution, and of the plain functions of the
legislative branch of government."
He then charges the judiciary and the members of the Bar
that for such reasons our judiciary and courts generally have lost
the respect of the people, that the public feel now that they must
watch them, and have the right to criticize as they have never
done before and furthermore that the members of the Bar generally are held responsible for this condition - that the
whole Bar must get busy and change this condition. I quote"How can we remedy this condition within our legal profession, so as to make the lawyers the independent and the
just critics of our judges and courts, and thus maintain the
judiciary as it should be above criticism? This can never
be accomplished until we divorce the legal profession from
our courts and the control of the legal profession from our
judges, and, make it an independent body with a regularly
adopted legislative act prescribing their rules of conduct, and
that any lawyer that lives within those rules of conduct prescribed by the legislature need fear no man, much less our judges
and courts, in the just pursuit of his profession, and exercise of
the same rights as any other citizen without any club suspended
over his head. The legislature has the right under the Constitution of our state to prescribe the rules of conduct for the legal
profession.
"There is no reason why we lawyers should not be independent, and that the State Bar Board and the appointees thereto
should not be taken from the control and supervision of the
Supreme Court; and the selection of the members thereto should
be made by a referendum ballot of all the attorneys.. That any
member of the Bar Board should be made removable for cause by
the Governor. That all complaints against attorneys for misconduct in the discharge of their duties and for their disbarment
should be made to the State Bar Board; and if deemed sufficient
to warrant imposing a penalty upon any attorney of reprimand,
suspension, or disbarment a proceeding to that effect should be
commenced in the courts against an'y delinquent attorney for the
imposing of a proper sentence in accordance with the facts.
When once the members of the legal profession are granted by
law an independent status, it will have a wholesome effect upon
the judges of our courts as well as upon themselves. This reform
and divorcement relating to the Bar and the Bench is one of the
necessary remedies required to elevate and establish a. common
wholesome respect for our judges and the courts over which they
preside."
He then charges that in the past District and Supreme Court
Judges have used their positions to dominate political situations,
to lobby for and against legislation, to exercise powers other than
those which are judicial by being appionted to office or selecting others for office inconsistent with and in violation of the
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provisions of the state Constitution. That some district judges
have become virtual dictators and sometimes in the past have
controlled the whole political machinery in their districts. (This
must have been in the very remote past and certainly is not a
fair and just criticism of our present District Court Judges or
those of our Supreme Court.)
He then says the courts were not wholly to blame because of
certain interests, using their presence and influences and that all
the judges have to do is to refuse to exercise any authority except in the performance of their duties prescribed by law and
that our courts will then regain the wholesome and high esteem
of the people.
PRESIDENT WARTNER: Thank you, Mr. Wehe. This paper by
Mr. Wehe will be filed and will take the course prescribed by Mr.
Bangert's resolution of yesterday afternoon.
It is just about 10:00 o'clock. I wonder if the President of
the South Dakota Bar has arrived.
MR. TRAYNOR: Yes sir, he is here.
PRESIDENT WARTNER: I mean of the Minnesota Bar, is he
here? Has the President of the Minnesota Bar arrived? If not,
I am going to take the liberty of presenting to you at this time
Ion. R. E. Willey, President of the South Dakota Bar Association,
who will now address you.
ADDRESS BY MR. ROY E. WILLEY
MR. RoY E. WILLEY: Mr. President, Members of the Bar of
North Dakota. I arise with some temerity to speak to you this
morning, particularly in the face of the excellent prepared papers
I have listened to in the meeting of both yesterday afternoon as
well as today. However, any thought that I may have had with
reference to ieading a prepared address to you was dispelled yesterday afternoon when I witnessed the treatment those addresses
received. I don't think it is hardly fair to a man to let him prepare a lengthy and elaborate address, and file it. I think it
should be published.
Gentlemen, it is a distinct pleasure to appear before you. It
has been an even greater pleasure to spend the past day mingling
with the members of the North Dakota Bar. We have so much
in common, and you are just the same sort of people as we have
down in our own state. I know that speaking for Mr. Goldsmith
and myself this has been a most enjoyable visit.
There is always a tendency on the part of lawyers to lecture.
It is a serious mistake to give a lawyer an opportunity to stand
on the platform without bribing him in some way. And we are
by nature reformers. Our profession is a noble one. It is not a
trade. And one of the problems that we in the Bar have had to
meet and confront during the past generation has to do with that
very subject. We as lawyers have been slow to accept new doctrines. We are by nature conservative, and yet the world moves
around us and moves very fast.
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I think that is well illustrated by a circumstance which occurred during the recent summer meeting of the American Bar
Association at San Francisco. For a great many years, serving
on the resolutions committee of that organization, we had tried to
tone down a resolution or resolutions that were offered attacking
the present administration because of its attack on our Supreme
Court. The American Bar Association did a remarkable work in
presenting evidence before the hearings in the senate at the time
the Supreme Court Bill was pending. We saved the Supreme
Court. And yet, lo and behold within the short space of three
years, because of changes that had occurred in that court
the President of our organization devoted the major portion of
his address, his annual address at this annual meeting, in the
same sort of an attack on the Supreme Court as Roosevelt made
just seven years ago to the newspaper correspondents. And that
is literally true. An amusing colloquy occurred between the
President and Robert Jackson, solicitor general at a banquet.
Mr. Hogan said that he wished to dispel any rumor that he had
stolen Jackson's speeches. Mr. Jackson got up and said, "You
will all realize that he is using the speeches I made five years ago,
and I am using Frank Hogan's speeches." And yet that indicates
a healthy condition. We exist as lawyers only by sufferance of the
public. It is true that in the organization of our government provision was made for three departments, and one of those departments was to be turned over exclusively to us. We furnished the
man power for the administrative and executive officers of that
department as well as the men who constitute the great bulk of
lawyers who practice before the courts. And in addition to that
we have, as you all know, likewise furnished a substantial if not
a major portion of the leadership for the other two branches of
our government. And still we continue only by the sufferance of
the public.
We occupy a peculiar position in this complex democracy.
We are the only great branch of our citizenship who enjoy special
privileges by virtue of the fact that we have been licensed
to practice law. And in turn the responsibility that rests upon
our shoulders as lawyers is much heavier than rests upon any
similar body of citizens.
And there are other professions, professions with noble aims
and noble charges. But ultimately they deal largely with the individual and not with the public at large. Ours is a dual capacity, because in addition to the private relationship to our particular client, we have this additional public responsibility. There
never has been a time since courts were organized probably, when
lawyers or courts have been free from criticism. And yet we,
ourselves, are probably responsible for very much of that criticism. There are times when all of us doubtless fail to recognize
that in this responsibility we as lawyers accept when we are admitted to the Bar, we have this ideal of public service that must
at all times stand foremost and paramount even in our own
private dealings.
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We know, and this is merely repetition to most of you, l)ecause those old gray head§ down there have not spent a lifetime
in the practice of law without in their own life exemplifying this
fact, that probably we as lawyers spent at least, during the course
of our career, twenty-five percent of our time in some form of
public service, that is wholly non-remunerative. Now, that is in
addition and aside from those members of our profession who go
into public service as a career. Particularly is it true in agricultural states such as our own and yours. The average lawyer devotes a substantial portion of his time to those things, which tend
to benefit the public and bring him no direct financial reward.
That is one way that we repay the state a part at least of the
obligation that we owe them for the responsibilities they in turn
have given to us and privileges which follow.
There is little criticism, and this type of a statement probably has no application either before your Bar or our own, that
due to the fact that we do not have the problem that confronts
the lawyers of the larger congested centers of the country. We
probably in North Dakota, South Dakota, Montana and Wyoming,
more nearly practice law as it was in the days of Abraham Lincoln. Our relationship to our clients and to our courts is a personal one, and a close one. That whole impersonal relationship
that exists in the larger cities is not found in our smaller communities. We don't have the large factory offices that exist in
the cities.
It came to me somewhat as a shock-I was talking to someone the other day and he mentioned some firm in Texas, located
in the oil fields, and he said rather proudly "This is probably the
only office in the United States that maintains a twenty-four
hour service." Well, instantly you realize that sort of a statement puts that office definitely in the same category as the
Western Union Telegraph office. It is not a professional organization, it is a business organization, and its very statement that
"We maintain twenty-four hour service" is a symbol to the public
they have abandoned the practice of law, and gone into the
trades. Because, after all, regardless of what the opportunities
are for making money, if you are practicing law and upholding
the traditions of your profession you are doing something more
than just striving for the goal and the one end to create more
wealth for your firm. We are not a productive organization. We
are wholly non-productive, in that we create no new wealth. We
deal only with the wealth that has been created by the labor of
somebody else. We are necessary and we are needed, and I don't
mean to minimize the value of our services to the public. But
from a creative standpoint we contribute nothing directly to the
wealth or material comforts of the world. And this is our function. We service the people, we protect them in their rights and
liberties and we protect them in the enjoyment of their property.
Without our aid made possible through the form of government
we have, this would be lacking in the one thing that makes property desirable - security of possession. But we create nothing.
And if we as a profession were ever to lose sight of the ideals of
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the profession, the time would soon come when with the crumbling of our ideals you would likewise witness the disintegration
of our profession.
We have played an important part in the formation of our
country. We have played an equally important part in the preservation and growth of the country. And now, at a time when
around us the world is in a chaos, at a time when constitutional
guarantees and liberties are threatened, there probably is no
single factor existing in the body politic of America that can do
more to preserve our ideals of democracy and to preserve our
form of government than the body of the American lawyers. And
if we were as a profession do let ourselves wander far afield and
do devote ourselves and our energies and time solely to our own
personal advancements, you can easily realize that we would instantly lose the values which our traditions have given to us.
You can't be both a public servant and entirely a private worker.
Every community has had lawyers who did make substantial financial success in the practice of law, and who contributed
practically nothing to the welfare of the community while so doing. Men who were able lawyers and possessed of great ability
and able to capitalize on that ability for their own enrichment.
And in those instances, when I have known of men of that type,
having achieved their material success, have vainly expended the
balance of their lives trying to secure some form of public recognition to which he was not entitled, as a means of satisfying his
conscience that he had become a figure that was entitled to the
respect of his community and of his professional brothers. It
can't be done. No man can buy a permanent and lasting popularity or respect. It can only be earned just one way. And that
is by a life devoted to service.
The practice of law gives us as lawyers an opportunity for
that service, although lawyers do not do well as a rule, yet our
register shows our average income is far above the national average, national per capita for the entire country. And to some extent we are given the opportunity because of the fact that we do
enjoy a more substantial way of living than the average man, at
least a chance to make that living and still find time to do these
other things. To me the highest reward that a lawyer can
achieve is when he passes to his final end to have it said of him,
as the last paragraph of our canon of ethics prescribes: "But
above all a lawyer will find his highest art in a deserved reputation for fidelity to private trust and to public duty, as an honest
man and a patriotic and loyal citizen." Thank you.
PRESIDENT WARTNER: Thank you very much, Mr. Willey. I
am sure that the members of the North Dakota Bar Association
have enjoyed Mr. Willey's address to you, and we are sure pleased
to have him with us.
MR. KNEELAND: Mr. President, I know that we have all enjoyed the visits here from our Presidents of Bar Associations of
Montana and South Dakota, and at this time I move that these
gentlemen be made honorary members of our association.
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MR. STUTSMAN:

Second the motion.

PRESIDENT WARTNER:

You have heard the motion made by

Judge Kneeland and seconded by Mr. Stutsman, that the Presidents of the Montana and South Dakota Bar Associations be made
honorary members. Let's give them a rising vote.
Mr. Willey and Mr. Lamey, you are now honorary members of
our association. I am sure we have been happy to have them
with us at this time.
Our next order of business on the program is a gentleman
whom you all know. And I take great pleasure at this time to
present to you the Chief Justice of the Supreme Court of North
Dakota.
Hon. W. L. Nuessle will now address you on Pardons and
Parole. I know the Judge, being a member of the Pardon Board,
has something of interest to say to the members of our profession. Judge Nuessle:
ADDRESS ON PARDONS AND PAROLES
Hon. W. L. Nuessle, Chief Justice,
North Dakota Supreme Court.
Mr. President, Guests, Fellow Members of the Bar
Association. When, sometime ago, my good friend Judge Knauf
asked me if I would say something on the program at this meeting, I told him that I would. I could hardly refuse anything that
Judge Knauf asked me that was reasonable, and I thought that
was not unreasonable. And I told him that if I did take part in
the program, I would like to talk on something that I thought was
practical and ought to be of interest to every member of this
association.
I went out to the penitentiary the other morning. I walked
down the corridor past the waiting room, on the way to the
Warden's office. I stepped in. There was a bulletin board on
the wall.
I read the bulletins there. From that bulletin
it appeared that there were then 260 inmates in that institution,
34 under sentence for life. Some of these thirty-four doubtless
will have their sentences commuted, and of course all of the others
will sooner or later serve out their sentences and be released to
go back and take such places as they may find or make for themselves in the body of society.
Now what is the state of North Dakota going to do about it?
That is a question that seems to me ought to concern every citizen of this state, and a question which has at this time a particular significance for me, because, by virtue of my office, I am a
member of the Board of Pardons, and, as such, charged somewhat with the duty of answering that question.
When every man was a law unto himself it was for him to
say what should be done when others offended against him. And
if he was able, he inflicted such punishment as he might upon the
offender. But there the end sought was revenge, or expiation or
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atonement. This is exemplified in that passage in Exodus wherein it is said "Thou shalt give life for life, eye for eye, tooth for
tooth, hand for hand, foot for foot, burning for burning, wound
for wound, stripe for stripe." And this was thought in all of the
ancient codes. But as society developed the theory with respect
to punishment changed, although revenge and expiation long remained among its objectives, and sometimes I think are too evident nowadays. The primary object, however, became the protection of society as a whole, first, by removing the offending individual, and next by making an example of him so that others
might be deterred from offending in the same or a similar manner. For long there was no thought of reformation of the
individual or of rehabilitating or restoring him to the social body
as a safe, useful and reasonable member. Until comparatively
recent times, punishments were exceedingly severe. It is not so
long ago that in England petty offenses were punishable by death,
by transportation beyond seas, by mutilation, and by other similar
severities. Dean Pound says, that at the end of the 17th century in England, all felonies and all thefts of more than the value
of a shilling committed by those who could not read, were capitally punishable, and executions averaged eight hundred a year,
while flogging, cutting off of the ears, branding, and the pillory
were some of the punishments for minor offenses.
In Blackstone's day the number of felonies without benefit
of clergy were 160 and the barbarous punishments remained although use of imprisonment and transportation was increasing.
Incidently, it was because of the severity of the law and of the
punishments that were required to be inflicted under it, that
many of our present day, so-called technical rules of criminal procedure were invented and resorted to by merciful and humane
judges, and ultimately became grafted upon the body of the law.
So also, it was because of the inflexibility of the law and the
difficulty of tempering justice with mercy by the courts and
their officers, that the pardoning power was exercised by the
Sovereign or his agents. I think probably that is what Shakespeare had in mind where in that passage in the Merchant of Venice, when Portia was before the Court with her client, Shylock was
demanding his pound of flesh according to the bond, and it was
besought that justice be tempered with mercy and that some
means be found so that Shylock could not get his pound of flesh,
and Portia said: "It must not be!" and went on and said that
thereby precedent might be established which ultimately would
work to the evil of the state.
Now, of late years there has been an extraordinary interest
evidenced in this matter of punishment for violation of the law.
The sociologists and the penologists have given the matter a
great deal of study. Generally, those who have devoted thought
to the matter are of the opinion that society is best protected and
profits most under a system where certainty and celerity of punishment rather than severity of punishemnt are the motivating
thoughts, and where means are provided through which offenders can be rehabilitated and restored as law-abiding and useful
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citizens. It is only recently that the Attorney General of the
United States, at the request of the President, called a conference
in the City of Washington to consider the question of paroles,
and rules and regulations to govern paroles. Our Attorney General attended that meeting. I have talked with him and from
what he said it certainly must have been a very interesting and
informative meeting. I have read some of the addresses that
were delivered there and certainly they were very much worth
while. They are well worth taking the little while that will be
required to read them, and I commend them to you.
Our own Judge Bruce in an interesting article entitled "One
Ilundred Years of Criminological Development in Illinois" had
this to say with respect to an early criminal code of the State of
Illinois, which he denominates a great advancement upon its
predecessor. He says: "Even in that code, however, and we
might say even in the average criminal code of today, we find
no evidence of any intelligent thought in regard to the proper
measure of punishment or the number of years of imprisonment
that should be imposed. Then, at any rate, there was no thought
of parole or of probation. There was no realization of the fact
that the usual cause of the undoing of. the criminal and of his
original entrance into the paths of crime is to be found in the
fact that he was an unsocial, super-selfish and super-egoistic
being and that lacking the social sense and the feeling of a social
responsibility he had rebelled against the laws of society and had
been willing to himself prosper or to satisfy his desires at the
expense of the suffering and of the rights of others. There was
no realization of the fact that the reformation of unsocial beings
can only be accomplished by the awakening of the social instinct.
The consequence was that the terms of imprisonment were unduly
long and that the prison discipline was such as to create hardened and desperate and crushed human beings and confirmed
criminals rather than those who upon their return to society
might be able to reinstate themselves as self-supporting and
self-respecting individuals. Punishment, indeed, was the one
object. The demand for the penitentiary, it is true, had come,
but it was mainly because the sight of blood was becoming repellent and not because the instinct of revenge and the desire
for the punishment of the offender was not still in the forefront.
We did not like the smell of blood, but we were still reckless of
and were still willing to break human lives.
"In England for a long time manhood was crushed out of the
prisoner by the penalty of the treadmill and of opium picking and
in America the barbarities of years of solitary confinement, of
enforced silence, and of the chain gang, wrought disastrous consequences. Even today, and in most of our American States, our
terms of imprisonment are cruelly long as far as the culprit is
concerned, and foolishly long as far as the state and society are
involved, since they not only necessitate a large expense in keeping the convict in jail but serve only to ultimately return to society social misfits and hardened criminals."
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That is Judge Bruce's idea. Judge Bruce, as you know, at
one time was a member of the Pardon Board of this state. So he
spoke after some special consideration and study of the problems
that are to be found under our system of criminal punishment.
Now, prisons as places of punishment are late developments
in our criminal law. It is only within the last one hundred or one
hundred and twenty-five years that prisons were considered
places of punishment at all. Before that time there were places
for incarceration until the criminal could be otherwise disposed
of. Those of you-and I presume all of you are-who are well
acquainted with David Copperfield, have some idea of the debtors
prisons as they existed in England at the time, and before Dickens
wrote that immortal story. And that same idea was carried over
here to America. People rebelled against it, and that is the
reason why in every one of our state Constitutions I think, there
is a provision against imprisonment for debt. Anyway, for
a long time the prisons were not considered as places for punishment, simply places of detention until the criminal could be punished. Later sociological ideas developed and the public recognized that there was something more to be attained than revenge, expiation and the protection of the'public. Then, when
they did that, they began to consider prisons for other purposes
and so our present system developed.
Now, how is that working out? There are, as I remember
the figures, about 160,000 or 165,000 prisoners in the Federal and
State jails and prisons in the United States today. Of that 165,000, about 60,000 or 65,000 will be released this year to go forth
as free men, subject to the burden of the stigma that is always
attached to a man who has, rightly or wrongly, been imprisoned
in the penitentiary. That many are going forth this year to take
such places as they may find or make for themselves in society
and the statistics are that of all those who are convicted and sentenced to imprisonment, 95 per cent will ultimately, sometime or
another, through the expiration of their sentences, through commutations, through pardons, through escape or otherwise, be released from the places of their incarceration
The Pardon Board of this state convenes week after
next for an adjourned meeting. That meeting was set to be held
on the 2nd of June-it was continued until next week. The calendar of cases for consideration at that meeting contains some
200 names of applicants asking to be heard, and some
names have been added to the list since the calendar was
made up. Whatever is done in the consideration of these cases,
some mistakes are bound to be made. Let's hope that they are
mistakes in the interest of justice.
Mistakes are bound to
be made, because it happens that the Board is made up
of men who are exceedingly busy with their other duties,
and their duties as members of the Board are more or
less incidental. That ought not to be. I may say this, that in
some of the more advanced states where conditions are somewhat
different from those as we have them here, where there are many
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more prisoners and many more inhabitants of prisons, they are
beginning to take a greatly advanced view of this prison situation and they are setting up Pardon Boards who devote all their
time to the consideration of the cases that may come before
them. The theory is being applied in states like Illinois and
New York, that no man ought to be on a Pardon Board unless he is educated in criminology, unless he has made a study of
penology, unless he can apply in the duties that come before him
as a member of that Board just as much scientific and technical
knowledge as is required of the judges who sit upon the bench
and pass sentence upon the men who come before them, or
sit in review of those sentences in appelate court. And the salaries
are fixed accordingly. The salary of the chairman of the Board
of Pardons is, in some of these states, the same salary that the
Chief Justice of the Courts of Last Resort in these states receive.
And yet, I know, and probably every member of this association
likewise feels that he knows, that even then some mistakes are
made, one way or the other.
There also is a lack of information for the Board when the
Board considers the cases that come before it. If there is any
presentation ,of the facts in a case, it is usually on behalf of the
applicant, though the meetings of the Board are stated meetings
and notice is required to be sent out of such meetings, and of the
applications for clemency. Nevertheless, in the ordinary case,
the public is more or less apathetic until after that fact and the
Board gets but little assistance from it on that account. Men's
memories are short, and however much public sentiment may
have been aroused at the time of the commission of any offense
for which a prisoner may have been committed, little interest is
ordinarily displayed if an appreciable time has elapsed between
the date of his commitment and the date of his application for
parole, pardon or clemency of any kind. The witnesses who knew
the facts are dispersed, the prosecuting officers are retired from
public office, or have moved from the community where the crime
was committed, the judge who passed sentence has forgotten the
case, or he no longer occupies his judicial position. And if the
judge or the prosecutor, as frequently happens, has been indifferent or forgetful, there is either merely a formal statement
of the facts and conclusions or none at all. So, perforce, all the
Pardon Board can act upon is a fragmentary knowledge of any
particular case. If a sentence is commuted, or a prisoner pardoned or paroled, the public pays little attention to the matter unless and until that particular prisoner does something that draws
upon him the light of publicity and he becomes the subject of a
temporary notoriety. Then, without any understanding of the
real facts and circumstances and notwithstanding that it has
been neglectful of interest in the matter, the public criticizes and
condemns the Board.
Before I go any further here I want to give you some
figures-There are some things I want to dwell upon that are
pointed out in this statement that I have here. I think our
prison was established in 1885. Anyway, the statistics of the
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several wardens show that it was first opened for the reception of inmates in 1885. And since inmates were first received there some 7100 have passed the portals of the penitentiary, in, and most of them, out. I can't, of course, find time
here to tell you about how all of them were disposed of, but I can
tell you something about the later dispositions that may be of
interest to you. Take, for instance, the biennial period ending
June 30, 1938, the latest report that I was able to get. The
carry-over of prisoners of June 30, 1936, was 275. In the
next two-year period, 441 prisoners were received, making
a total of 716. These prisoners were thus disposed of:
Sentences expired, 150.
Sentences commuted and prisoners
discharged, 156.
Pardoned, 10.
Paroled for the balance
of sentence, 149.
Deaths, 3. Escapes, 1. Insanity, 5.
Temporarily paroled, 7. Training school, 2. Carry-over, 243.
That was the disposition of those prisoners up to June 30, 1938.
Now, the sentences imposed during the year ending June 30,
1937, so far as those inmates who were received during that
time are concerned, and there were 186 of them during that
twelve month period. Determinate sentences, 139. Indeterminate, 47. And in the period ending June 30, 1938, determinate
sentences 186, indeterminate, 46. Of the determinate sentences
those for one year, in 1937, were 67, in 1938, 38. So you see that
the Pardon Board isn't responsible for all those discharged. And
I will give you the other extreme. Those sentences from twenty
to thirty years were, in 1937, 3, in 1938, 4. Of those who were
received during these years, 1937, 166 were American born, 212
in 1938. Foreign born, 20 in each of those years. North Dakota
born, in 1937, 87, in 1938, 99. Just to show you we get folks from
other states, I am going to give you the next two high on the
record. Minnesota, in 1937, 34, in 1938, 41. Third, Iowa, 7 in
1937 and 8 in 1938. The others were scattered, some of them
from nearly every state in the Union. But I have given you the
three high. The fact that it is stated here as being Minnesota
born, doesn't mean they were residents in Minnesota, or residents
of Minnesota at the time they were convicted and committed.
What is given is simply the place of birth.
Now, as to their ages. In 1938 two were sentenced to the
penitentiary aged 16 years, some 17, some 18, and so on. But
as they grow older the number runs up. Those aged 21, 8 in
1937, 10 in 1938; aged 22, 10 in 1937, 13 in 1938; aged 23, 11 in
1937, 19 in 1938. And then they run fewer until-age 32, when
we have 10 in 1937 and 8 in 1938. Of the elderly, two aged 66 in
1938 and one aged 69 in 1937.
I have just given you some of the figures here. From them
it is impossible to draw any deduction that will apply generally.
I gave you these instances to show you something about the
prison population.
Now as to their occupations. In 1937, 69 were farmers. In
1938, 47 were farmers. In 1937, 55 were laborers. In 1938, 80
were laborers. There is something I don't quite understand.
In 1937, 3 were truck drivers. In 1938, 20 were truck drivers.
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Most other occupations were represented, but I am glad to say
there are mighty few lawyers. Now as to their employment. In
1938, 115 were employed, in 1937, 96. Unemployed, 90 in 1937,
117 in 1938. Married, 77 in 1937, 90 in 1938. Unmarried, 94 in
1937, 124 in 1938. Divorced, 13 in 1937, 15 in 1938. Widowers,
3 and 4.
Note the number who were committed for second and
later offenses. 1937, 107 were received with no previous commitments. In 1938, 141. Those with one previous commitment
were 42 and 45. With two previous, 25 and 27; with three,
4 and 12; with four, 3 and 3; with five, 3 and 2; with six, 2 and 2.
In other words, when you analyze those figures of the men who
were received in 1937, 42 plus per cent had been committed before and of those who were received in 1938, 40 plus percent had
been committed before.
Of those during these two years who were on suspended sentences, or who had been paroled, the following figures are
shown:
These figures can't be accurate. Under our parole
system there is no adequate supervision. Somebody has said that
in most of the states the parole law is an under-financed moral
gesture. And that certainly is the case here in North Dakota.
There isn't any means of real supervision for parolees. The supervision is nominal, and so the information that you get on account of these paroles and suspended sentences is more or less
inaccurate and fragmentary. But the penitentiary has this: Of
those who were pardoned or out under suspended sentence, 104
had sentences that expired during that two-year period.
Ten
were sentenced and the sentences were commuted during that
two-year period. 36 were pardoned, 3 died, 9 returned from
temporary paroles, 12 violated parole and were returned, 4 violated parole and are still at large, 7 were sentenced to the North
Dakota Penitentiary, and 2 to other prisons. So that out of 187
who were out on parole or suspended sentences, 23, so far as the
records show, violated their parole and were returned either on
account of the sentences under which they were paroled or because of subsequent convictions. And there remained on July
1, 1938, 150 on parole and under suspended sentence. Of course,
the penitentiary officials have no means of ascertaining how
many others of those out on parole violated their paroles, and
should have been returned, or should have been convicted and resentenced.
I want to go a little further now and develop another thought.
North, Dakota is really in one way one of the more forward looking states. As early as 1891, it provided for the parole of prisoners. Then we have the indeterminate sentence, and we have the
suspended sentence, and we have provision made for parole officers. The only fault that I can find so far as the legislature
is concerned, is that they never made any provision for funds
with which to finance the parole officer. When you look at the
record you find that there are 261 prisoners in the prison today.
95 per cent of those prisoners are going to be released sometime, and most of them within the next few years. They are
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going to go out with the stigma of conviction and sentence on
them. They are going to go out and find broken homes. They
are going to go out and find that it is almost impossible to get
employment because the finger of suspicion is going to be pointed at them most anywhere they are. They can't take their
places in society unless they are extraordinary individuals.
I
know a few such who have gone home and have gone straight,
who have demonstrated that they are fit to be received back into
the body of society. But the figures here show that 40 percent
of them are going to come back to this or some other penitentiary if the average holds for those that are discharged from our
penitentiary as it does for those who are received there. Now
the figures-and there are a great many statistics over the
United States-the figures don't vary very much. In the
several jurisdictions, experience has shown that when prisoners
are paroled the percentage of return is appreciably less.
The
figures show that the man who has served but one term is much
less likely, when he is out on parole, to violate that parole, and
that the likelihood of his doing so increases with the number of
times that he has been convicted and committed. Of course, it
may be that his predisposition is altogether criminal, and you
can't reform him in a thousand years. It may be that he is sick.
I tell you that when I see the men and women in the penitentiary
I am convinced that some of them are sick-morally sick. And
some of them are mentally sick. Perhaps not mentally sick
enough to go out here (Jamestown) with the other patients who
are mentally sick. But some of them in the penitentiary
are mentally sick, and probably should be here, and when the
Board discovers that, it has them committed here. Some of
them are morally sick. Some of them can't be reformed. Some of
them ought to be subjects for psychiatrists. Some of them could
be helped by treatment. I tell you, that when you send these
men out without any assistane from the state, out to fend for
themselves with all the obstacles that they necessarily must meet,
it is a desperate situation.
But if there were a parole
system how different it might be - I know that some
of you are inclined to think that this parole business is pretty
much mollycoddling stuff, and a waste of money, and all that
sort of thing. But take the figures.
If 95 per cent of
those men and women are going to go out, why shouldn't the
state try to do something worthwhile to help them along? Why
shouldn't it make provision for adequate assistance and supervision? I tell you this, that if a young fellow, in on his
first offense, and paroled out, could have someone who would
look after him, help place him, who would talk with him when
nobody else would want to talk to him, who would find an employer for him when he couldn't find one himself, the chances
of that young fellow's going right would be multiplied many,
many fold. The cost the state of North Dakota is under is $600
per annum to keep each of those men out there in the penitentiary. And if the legislature would make an appropriation of $50
apiece for the 100 or 150 out on parole so that there could be
trained men, nonpolitical appointees, who knew something about
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criminology and penology, and who could go out and work unhampered, responsible to no one except possibly the Pardon
Board, they could render such assistance that this state would
make-I can't estimate the profit it would make on its investment. In percentages it would make several hundred percent
I am satisfied of it.
Now, as I here said, the state has been pretty forward acting
with respect to the laws it has passed except in the matter of
generosity. When a man goes to the penitentiary he should be
made the subject of study. The whole system should be correlated, should begin with the prosecuting attorney and should end
with the parole officers and the Pardon Board. The state,
of course, has said who may be paroled and who may not.
It has attempted to saY who may be pardoned and who not. But
I have a hunch, I have a hunch as a lawyer, that the legislature
can't put any restrictions on the Pardon Board any more than it
can interfere with the Executive when the executive has the sole
power of pardon. Our Constitution provides this "The Governor
shall have power, in conjunction with the Board of Pardons, to
commute, pardon and grant reprieves, but the legislative assembly may, by law, regulate the manner in which the remission of
fines, pardons and repiieves may be applied for." That is the
only limitaton on the power of the Pardon Board. So I say to
you that if the legislature will provide funds for an adequate
parole system the Pardon Board with or without legislation
in that behalf, can in the exercise of its best judgment take care
of this matter of parole. It seems to me there isn't any other
solution to this problem that confronts us, unless we are going
to revert to the old theory that we want to remove these offenders from the possibility of again offending against society. Because, if you, let the most of them out without making any provision for caring for them and helping them, many of them are
going to come back again. But if you do let them out, let me repeat, if you do let them out, if you help them, if you keep track
of them, if you report on them to the authorities, it will make a
wonderful difference. I am talking to you-I am not making an address-I am talking to you as members of the Bar,
charged with the duty as useful public servants, to do what you
can in the course of law to alleviate any injustices and wrongs
that may exist because of the present situation. If I can interest you-you may not agree with what I say here-but if I can
arouse your interest, get you to think about this problem, I will
have accomplished my purpose here.
MR. FREDRICKS: How long do you suppose this parole officer should be charged with paroled prisoners?
JUDGE NUESSLE: Until, Mr. Fredricks, until the final authority is satisfied that that particular individual is fit to go on his
own.
I was out to the penitentiary the other day, and in the waiting room of the Warden's office sat a woman and two small children. She was weeping. I said to the Warden, "Why?" And
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he said: "You know, her husband is in the penitentiary here, and
she has written to him, but somebody has planted in that man's
mind the thought that while he is here she is unfaithful to him,
and he won't receive her letters and he won't read them. So
she has come here to plead with him, to assure him of her fidelity
and that she was and is waiting for him clean and chaste." "But"
the Warden said, "The thought is there and he won't see her."
And I can see how that thought once planted in the mind of that
man, morbid and discouraged, would grow and fester until it
became an insanity with him so that he wouldn't talk to that
wife of his. And the little children-God grant that they were
small enough so they didn't appreciate where their father was,
and will not remember the circumstance as they grow up.
Let me tell you, if there were a parole officer worthy of
He
his place he could go out and ascertain the truth..
could talk to that man in prison there. And, if it were the fact,
and by looking at the woman I think it was, that this was nothing but a base unfounded suspicion, and I can see how it might
have been sown and grown in his mind, he could help the prisoner, and he certainly would help that woman and her children.
I have referred to the criticism to which the Pardon Board
is subjected. Doubtless sometimes that criticism is merited.
But the fault is not wholly theirs. In that connection I want to
read our statute. "It shall be the duty of the judge before whom
any person is convicted and sentenced to the penitentiary, whether sentence is for a definite or indeterminate term, and it shall
also be the duty of the state's attorney of the county in which
such conviction is had, to file with the Clerk of the District Court
an official statement of the facts and circumstances constituting and surrounding the crime whereof the prisoner is convicted,
his age as nearly as can be ascertained, together with all other
information accessible in regard to the career of 'the prisoner
prior to the time of the commital of the crime of which he was
convicted, relative to his habits, associates, disposition and reputation, and any other facts and circumstances which may be capable of throwing light upon the question as to when such prisoner
may be capable of becoming a law-abiding citizen." I think it is
a good statute. But even with that statute, I think in at least
50 per cent of the cases, of those 200 cases that we have been
considering, or which we will have to consider within the next
few days-in 50 per cent of those cases there is no statement.
There is no statement and the Pardon Board ought to have information about those cases. What can it do? The Warden
comes in and says the applicant has been good, no violations, entitled to good time as the rules and regulations say that he may
have, extra good time. "He has been a good boy." That is all
we know. And the prisoner himself usually comes in before the
Board which can give him ten or fifteen minutes. You can see
how much time the Board can give. They are busy men-they
are busy men and he comes in and he says-if he admits he got
into trouble-he says "I was drunk." "I got into a bad crowd
and didn't know what I was doing." And frequently he will say
he didn't do it, and the old offender says "Framed." "The judge
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and prosecuting attorney framed me." The Warden says "He has
been a good boy so he ought to have some relief. I can't administer this prison unless my recommendations have some weight
with this Board." And the Pardon Board takes a guess at it.
The applicant goes out and he walks down the street and meets
the state's attorney who prosecuted him, or the district judge
who sent him up. And they are outraged, and the Pardon Board
is to blame, and the case gets into the newspapers.
If the statute I read to you a moment ago were complied
with and there were statements filed at the time of the com-.
mission to the penitentiary by the district judge and by the
state's attorney, setting forth those things mentioned in that
statute-Where did this man come from, is he educated, what
is his heredity, what are his surroundings, is he married, divorced, has he children, what has he done before this, and how has
he behaved? Why a multitude of things, a multitude of things
that can't get into any record. And if the district judge makes
inquiry he is bound to learn these things, and he can have his
stenographer transcribe them in thirty minutes. Some of the
judges are doing a fine job. The state's attorneys are worse
offenders than the judges.
Especially if they are young
fellows. They haven't softened down. They don't know what a
man may be up against. Now, you judges and you state's attorneys, don't take umbrage at what I say. I am stating the facts.
I was state's attorney for four years in one of the great counties
of this state, when times were turbulent, the country was pioneer
country, the railroads were building in, and all kinds of
toughies were there. And I know the state's attorney's side. And,
on the other hand, I have defended men charged with crime that
I thought were innocent, and I don't know of any greater responsibility, any greater duty that any man can undertake than that.
I have defended others where there was a question in my mind,
although those men always told me they were innocent. I have
defended them and gave them that defense that the Constitution of this state says that they are entitled to, to see that there
is an orderly trial, orderly investigation and procedure, to
the end, to the end that justice may be done in their particular
cases. I have sat on the district bench and I have committed
many men to the penitentiary, and I have offended in the same
way that I say-I have offended both as state's attorney and as
district judge, in the same way that some of the district judges
and some of the state's attorneys offend now. What value is a
recommendation of the state's attorney to this effect: "This man
is tough, his record 'is bad, he ought to be kept there the maximum time for which he is committed." How does that help the
Board? How can we look into the circumstances and say whether or not he ought to have some clemency extended to him? It is
just ridiculous. And if I can get you men, you lawyers, both you
who are not state's attorneys and you state's attorneys and
judges to look at it the way you would look at it if you had sat in
criminal cases and then had to go and review the results in the
penitentiary I will be satisfied-that is the way I am looking
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at it and what I am trying to put over to you. Now listen! A
few years ago there was a good deal of criticism leveled at the
Pardon Board. A man who came from this county was pardoned.
He went down to Minnesota and he killed, I think, a man and
woman down there. The newspapers came out and said a convict from North Dakota did this. And there was a good deal of
censure aimed at the Pardon Board. Let me tell you something
about the fellow. I will read his record first. It isn't a good
record. He was first convicted, and I sentenced him to the penitentiary in 1917 when he was a little less than 22 years old. I
wrote to the Warden what I thought, told all I could find out about
him. It was before this law was enacted. I sent him there on
an indeterminate term, one to five years. At the expiration of
one year he was let out. Then, shortly after that, two years
after, he was convicted of forgery in the third degree-as the
first offense he had hired a team and a cutter from a livery barn
and started out and tried to sell it. He told me when I sentenced
him-he was a prepossessing young fellow-he wouldn't give his
true name out of regard for the family-he told me he had read
of somebody doing that to get the money to go to school and he
wanted to do it. That wasn't any justification. So I put him in
on an indeterminate term with the recommendation that he be
released if his record justified it. He was. He served one year
and was released. Then was the time to straighten him out.
Then was the time to put him in charge of someone who would
look after him, and if he started to go wrong, to check him up.
If necessary, send him back to the penitentiary. That wasn't
done. He was let out, and inside of two years he was back. This
time, what was the offense? Why the record isn't very clear, it
is very meager. No statement. But from the information available he had forged a ten dollar check. Well, he served two years.
He was let out, nobody paid any attention to him. I suppose he
got his good time, the statute provides for that. Two yearsthree months for each year of his time. So he had only to serve
one year and six months. If extra good time, more yet. But he
got out and went to South Dakota. Nobody looked after him.
Nobody helped him. Sort of a social outcast. He went to South
Dakota and there he got into trouble. Sentenced to the South
Dakota penitentiary for grand larceny. He served his full time
down there-two years. And again he was let out. Three times
in the penitentiary and imprisonment hadn't done him one bit of
good. Then he was out again. He came back to North Dakota
and forged another ten dollar check. Probably two or three,
usually when you catch them for one there are others around.
And on this ten dollar check the judge sentenced him to imprisonment for life-on the ten dollar charge for life, under the
Baumes law. If he'served out his sentence-an expectancy of
35 or 36 years. If he served out that sentence for life he would
cost-that fellow was going to cost the state of North Dakota,
$18,000. Well he served there from 1928 to 1933 and then he
was paroled to a citizen of this town. I don't know what he did
then but he was declared a violator and was apprehended and re-
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turned. I think probably he had gone from the state. How
about that, Harry?
MR. RITTGERS: No. he just lost himself and was picked up.
JUDGE NUESSLE: He went away from North Dakota and was
declared a parole violator and apprehended, then paroled to Dr.
Henry of Fargo, and he got along all right for a year. Then the
Board finally pardoned him. The record during the last year was
good and the Board pardoned him. He went out. Nobody looked
after him-nobody. Then he went down to Minnesota and
killed these people.
The point I am trying to make is this: If there had been an
adequate parole system, if there had been an appropriation of say
$5,000 per annum, this man wouldn't have put the several counties to the expense of search and trial, conviction and commitment, and the state to the cost of taking care of him at the penitentiary. Because, at the expiration of the first year, or his
second year, or third year, under the indeterminate sentence he
would have been kept there five years or until he showed a disposition to reform, and if we had had an adequate parole system
somebody would have looked after him after he got out, and he
wouldn't have returned the second time or the third or the fourth,
and those people in Minnesota would not have been murdered.
That young man came from one of the best families in this
county. He had regard for his mother, brothers and sisters.
Every time he got into trouble he gave an assumed name. He
was competent, he was vigorous physically. A personable young
fellow. If he had had any chance, if there had been any supervision for him, I would almost gamble that that fellow today would
occupy a respected station and would be a respected citizen of
this or some other county. I just use that to illustrate the proposition I am trying to get over to you: that there ought to be
something, some means provided to look after and help a man
when he is released, and instead of burdensome sentences or light
sentences, there should be some control and supervision after a
man is out. And he ought to be released from the penitentiary
as soon as the authorities who have some knowledge about those
things, say that it is safe to let him out under supervision. Theri
there will be a chance for his rehabilitation.
Why not so long ago-I relate this instance to illustrate the
proposition that the court and other officers ought to have all the
information that they can with respect to every prisoner in the
penitentiary, so they can see why the man has gone wrong. Is
he morally ill? Is he physically ill? What is his heredity?
How could he have been prevented in the first place from going
wrong? If he goes back, can he take up his proper place in society? Should he, when he gets out, go to a new community and
start anew? The authorities ought to have all that information.
Not so long ago-at the last meeting of the Pardon Board,
a man made application for clemency. He was in for a most dastardly crime. He had gotten drunk, gotten into a quarrel with
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his brother-in-law, and fed his brother-in-law's dairy herd arsenic. That is a pretty mean thing to do. Didn't kill anybodydestroyed his brother-in-law's dairy herd. Now the fellow came
in. He wasn't prepossessing. He had met with an accident at
sometime so that one eye was gone, and he had a scar on his
face. Probably some drunken brawl some place. But we investigated as well as we could. And this was what happened to
that fellow. He had been a decent young fellow. He came of
good people. He was willing to work, and get ahead. But he
made an unfortunate marriage-unfortunate in this sense. That
his wife, while undoubtedly a good woman, was a poor housekeeper. He was partly to blame because he begat a child every year
so that when he was committed he had twelve or thirteen children, and no woman, of course, could do any housekeeping and
take care of things around home under those circumstances without help. But his household was terrible. There was never a
meal ready when he got home. He lived out of tin cans during
all the years of his married life. He worked like a slave and all
his substance was consumed by a woman who didn't know how
to look after anything. And, I don't know but what I would have
done the same thing-he took to drink. And he would go on some
terrific benders. When he was in that condition he got into a
quarrel with his brother-in-law, a family squabble, and took it
out on his cows. He had grown children, and he could get
along with them. He had grown daughters. There was no training in domestic accomplishments, and they were growing up to
repeat as their mother had done. That fellow was in for a long
time. The district judge made a brief statement which said he
was a bad egg, he ought to stay there. And the state's attorney
wouldn't say a thing about it one way or the other. We wrote
him two or three times. He finally answered and said he would
leave the responsibility with the Pardon Board. That was helpful to the Pardon Board. But we paroled that fellow. He was
willing to work. He had gotten a farm for his boys and he had
horses and equipment.
The reports were that the boys were
going wrong. They didn't like to go home, and you couldn't blame
them. We took a chance and paroled him. I don't know how it
is going to work out. We cautioned the Attorney General to
keep an eye on him, but he has only two eyes and too many
things to keep his eye on. But I'll warrant you that if that fellow
had somebody to look after him, besides the man to whom he
was paroled, who will make a more or less perfunctory report
every month-I will warrant you he would do all right. It might
be that the officer would have to go into that home and talk to
that wife and mother and try to clean up the family. I don't
know. But I think that would help wonderfully.
Now I have told. you about those two cases. I am just trying to drive home to you some of the things that the Pardon
Board has to meet with in the performance of its duties, and how
they might get a good deal of help they don't get now, if the officers-charged with certain duties under the statute, and
morally, whether the statute were there or not-performed those
duties as they should. Not as a perfunctory matter, not as
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among other incidental tasks, but in the spirit and with the interest that I think they ought to have in such cases.
My idea of this whole business is this: that this system of
prosecution, of conviction and of punishment, of parole and pardon, ought to be correlated. We have all the machinery except
the money, for. the parole officers. And I think when the state's
attorney has complaints made to him, and he starts to assemble
the facts with respect to any particular case with the idea of
determining whether he should prosecute, he should not only investigate the facts as to the particular acts of which complaint
is made, but, if he finds that there is reason to believe that the
defendant may have to be prosecuted for those acts, then he
should go further and assemble all the information about that
defendant that it is possible for him to acquire. File it. And
when he brings that case to trial, if he gets to trial, and there
is a conviction, then he has something on which he can act when
he makes up his statement and recommendation which the law
says shall accompany the commitment when the defendant is
sentenced to the penitentiary.
And by the way, for the information of the state's attorneys
and judges here, the Pardon Board, whether they had the power
or not, has done this: they have told the Warden not to receive
any prisoner committed to the penitentiary unless the statute is
complied with and a statement-under that statute I just read
to you-accompanies it.
But, at any rate, the state's attorney should do that, and
then the district judge should follow it out. He should get all the
information that he reasonably can. He can get it if he wants
to, he can get a thousand things that never appear in the record
about any defendant convicted before him. He can put all those
things into his statement. That will be informative to the pardon
board touching those matters which ought to be taken into consideration when they pass upon the question as to whether
a particular prisoner should be pardoned or paroled, or whether
his sentence should be commuted. He can do it, and if he does
it in the right spirit he will be doing a wonderful service to the
pardon board, to the defendant, and to society.
But that isn't all. The Warden, when he receives a defendant with that statement shouldn't receive him merely as a prisoner for punishment. He should receive him as one who is coming there for study and help. Under the law, every man that is
committed may be put to some work, and the Warden should
study that man and see what particular thing that man is best
fitted to do. For a man who is pleased with his job is much more
likely to go straight than one who isn't. And he should keep
him employed so when ultimately discharged he will have gotten
something out of the penitentiary. If he is a butcher, he can go
out and be a good butcher. If a baker, he can go out and be a
good baker. If he is a cook, or a blacksmith, or an automobile
mechanic, or a clerk-I don't care-whatever he is fitted for, or
whatever employment the warden may give him, so only he goes
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out better fitted to make a living for himself when he gets on his
own.
Now with reference to the matter of wardens. I think
parole officers should be employed because of their particular
knowledge and ability, and without any regard to politics. And
I think wardens ought to be too. I have known ten wardens of
our penitentiary, and when they went out of office they were all
good wardens but when they went in, they didn't know a thing
about it. They had become educated at the expense of the state
and of the defendants in the prison and they had gotten to be
good wardens. I don't know how long the warden at Sing Sing
has been there. Twenty or thirty years. And so in various other
penitentiaries where up-to-date and enlightened systems are applied. I think that the warden's office should be a nonpolitical
office. It should be filled by somebody, not because he has been
a good sheriff or because he has geen a good lawyer, or a good
merchant, or something else, but because he knows something
about criminology and penology. In a state such as ours we don't
need an expensive system, but the warden, if a good warden,
should stay until he ceases to be a good warden. And he should
run the penitentiary without regard for political consequences.
We hear it said along the street and in the penitentiary among
the inmates that this fellow got clemency because he had a pull,
political, usually they say. And this fellow was "soaked" because he didn't have. And this fellow was "soaked" because he
was on the other side, he had political enemies. I have been on
quite a number of Pardon Boards with a good many different
members and I am sure that nothing like that ever entered the
minds of the Pardon Board when I was on those boards. But,
nevertheless, that sentiment, that feeling, exists in and out of
the penitentiary. And you talk to some-I won't say your clients-who have been committed there, but somebody else's clients, who seek your aid to get them out, and you wilr find that
is what they tell you. That is what they say to the Pardon
Board sometimes.
So the warden should be an expert at his business. He ought
to know as much about criminology and penology as any member
of the Supreme Court knows about law. He ought, if he is acceptable, to stay there, not change with every change of administration. I am not criticising any warden or any governor or any
board of administration, or anything of that sort. I am telling
you the way it ought to be to have an up-to-date and scientiifc
system.
The warden should study his men, he should add his knowledge to the sum of that gained from the state's attorney and
from the judge, and t-hat should be passed on to the Pardon Board.
MR. FREDRICKS: Now, supposing the state's attorney, naturally he has it in for the man after he gets him convicted, and he
gets a lot of information that would not be received in court about
this fellow, and he brings that into his report. Is that the kind
of stuff you want to act upon?

BAR BRIEFS
JUDGE NUESSLE: Sometimes that happens. That is the reason we want the district judge to make his statement. That is
the reason we want all this information, take the bitter and take
the sweet, and work it out. But especially that is the reason we
need a parole officer here who can go out and interview the man.
We ought to have two or three of them in North Dakota, who
can interview each man and go out and find out who he is and
what he did, how he got along, what the trouble was, and then,
if the officer will add what he learns to what is learned from the
state's attorney and from the judge and from the warden, and
report, I tell you the Pardon Board can do something.
The Pardon Board, as I say, is made up of busy men. They
can't spend a lot of time investigating. They have to take these
reports. How can we-how can the governor and the attorney
general, with their multitude of duties, go out and take care of
two hundred cases as they ought to be taken care of. Some of
these people will want hearings. They will want us to devote a
half day or a day or more to those cases. And we do work, much
of the time until midnight, to get through with these hearings.
Now then, if you have this system that I have tried to outline
the Pardon Board ultimately will be able to make proper disposition of these cases and will be responsible if they do not.
The
Board is made up of the Constitutional members who are the
governor, attorney general, and the chief justice, and two appointive members. They ought to be responsible, they ought to
be reasonable, they ought not to be actuated by politics, and I
don't think they are. Everyone that I have seen is interested in
this problem and does the best he can. It is true that under our
Constitutional provision you have to appoint two members, lay
members, who change as administrations change. I don't think
that that bothers beyond remedy. I think that you can get competent men there-and one ought to be a trained psychiatrist and
penologist. I think we have a man on the Board now who has
made a study of such things and will look at them scientifically.
They ought to be men of experience and when they once serve on
the Board and show that they have some special knowledge of
the problems that come before the Board they ought to be continued there. It is more or less a burdensome duty. They get
per diem and expenses. Their experience and advice would be
invaluable to the Board in connection with the other information
assembled from the right kind of men. You know how appointments usually are made-sometimes a farmer is appointed, a good
honest farmer, or a stock buyer, or some other good business
man-all fine men, but they have never thought about criminology and penology. If a stock buyer is appointed every grand larceny case where a cow or other stock has been stolen, is almost
a capital offense to him. That is the way he looks at it. "Where
his treasure is, there his heart is also." And if a man had some
money in a bank and the bank failed, and some cashier is charged
with embezzlement, he thinks: "There is a fellow who ought to
be soaked." That should not be, but it frequently is.
Now I want to talk about another thing, and that is the inequality of sentences. You know the fellows in the penitentiary,
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when a man comes in, asks "What is he sentenced for? What is
his term?" And the sentence is greater or lesser than those of
others convicted of the same offense under similar circumstances.
Why? Here is a judge who, however honest and conscientious he
may be, has a predisposition to regard one offense as exceedingly
serious and he will sentence a man convicted of that offense the
limit. And here is another equally honest and conscientious judge
who says of that offense: "Why, that is just a common weakness," and he will impose the minimum. Then two fellows, thus
sentenced, get together and talk it over. What happens? The
fellow who gets the maximum says: "It is a raw deal. There is
no justice under the law." And he lives with that feeling. That
thought revolves in his mind and festers in his heart, until when
he gets out he is embittered against society in a way that can't
be duplicated anywhere else. He won't go out and be a good
citizen. He is bound to have trouble again. And you have a
mighty tough problem to solve there. I am not pointing my
finger at any judge. The fault is in the system, not in the
judges. I have been a trial judge myself and I know that different men look at different acts in a different way. There are
many men in the penitentiary who say "I am no worse, not one
bit worse than half the people in Bismarck that walk the streets
free and respected men today." There may be something to that.
I don't know, members of the Bar Association, I don't know. But
I will warrant you that there are few amongst us who, when we
look back over the record of our years, can't put our fingers
somewhere on some spot where we have yielded to some temptation, which, if it had been discovered, which most of us, thank the
Lord it wasn't, might have placed us out there with those other
fellows.
You know I was trying a case down in Linton one time. It
was a revolting case, and I thought the defendant was a tough
egg. I knew in advance what the verdict was going to be and I
thought I would have to be mighty severe. During the noon intermission I went into the barbershop. The barber was not a
man of letters, but he had seen a little poem which he had cut
out and pasted on his mirror, maybe with the intent that the
jurors or lawyers or judge might see it. This is the way it went:
"In men whom men condemn as ill,
There is so much of goodness still;
In men whom men pronounce divine,
There is so much of sin and blot;
I hesitate to draw the line,
Between the two, where God does not."
I tell you there is a good deal in that poem. I read it and
pondered it. I don't, know how much time that saved that man
that afternoon, but it saved him some time.
I remember years ago, when Judge Carmody was on the
Supreme Court. The Judge, who was a very fine and humane
gentleman, told me about a disbarment case that came up for
consideration. There had been an investigation and a report and
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a hearing was had on the report. The lawyer complained against
was there, presented his own case on the report before the court.
And this is what he said: "Your Honors, I did those things, and
I am ashamed of them." And then he said: "You know when
the mob was about to stone the Magdalen, the Master said: 'Let
him that is without sin amongst You cast the first stone.' And
there was nothing doing.'"
Judge Carmody said, "You know,
we just let him off with an admonition."
Well, now I have taken too much of your time gentlemen, but
this thing I have talked about is near my heart.
It should be
near to the heart of every one of you. In a democracy such as
ours the public ultimately gets what it wants. We spend thousands of dollars in North Dakota in wages of men who go out
and investigate violations of the poolhall or beer license or game
laws. And this and that and the other thing. That is because
the public wants it done. But men, there isn't anyone who con
formulate public opinion as much as you can and as well as you
can, and if what I have said to you-whether you agree with me
or not-has caused you to think about this problem, I hope that
when you go back to your respective abodes and practices you
will continue to think about it, and that when the next legislature
convenes you will add your mite and it won't be so little, in the
way of swaying public opinion so that the legislature of this state
will appropriate at least ten thousand dollars for the next biennial
period so that the Pardon Board, under the law passed at the last
session, can formulate a proper parole system and employ two
or three trained men to help administer justice.
I thank you.
PRESIDENT WARTNER: Thank you, Justice Nuessle. I know
that the members of this association have received a great deal
of useful and valuable information from this wonderful address
of the Judge's. I am sure that we all feel thankful to the Judge
that he has given this matter such study and has given it to us.
Now, the time has arrived, as was ruled yesterday afternoon,
for the election of officers. And I will be pleased to hear nominations for the office of President of the State Bar Association for
1939 and 1940. I recognize Mack Traynor.
MR. TRAYNOR: In accordance with the precedent established
by this association I am very pleased to nominate Vice President
Clyde Duffy to the office of President.
PRESIDENT WARTNER: Clyde Duffy has been nominated.
MR. HERIGSTAD: I take pleasure in seconding the nomination.
MIL GRAHAM: I move that the nominations be closed and
that the secretary be instructed to cast a unanimous vote of this
association for Clyde Duffy for the office of President.
SECONDED FROM THE FLOOR.
PRESIDENT WARTNER: It has been moved and seconded that
the rules be suspended and the secretary instructed to cast
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a unanimous ballot of this association for Clyde Duffy for the
office of President. Are you ready for the question? All in favor of that motion will signify by saying aye? The ayes have it
and Clyde Duffy is elected President for the ensuing year. Mr.
Duffy:
PRESIDENT ELECT DUFFY: I will make my speech next year.
At this time I say: Thank you.
PRESIDENT WARTNER: The next in order will be the selection
of a Vice-President. I recognize Charles Pollock of Fargo.
MR. POLLOCK: Mr. President, Members of the Bar Association. You have just now elected a President for the ensuing
year. I think the Bar Association ought to be congratulated on a
man who will succeed the very fine term as given us by Judge
Wartner. But really Mr. Duffy was elected last year at Devils
Lake. According to our system and our practice we really elect
our President when we elect the Vice-President.
Therefore, Mr. President, I would like to put in nomination
the name of a man whom I think will very capably follow Mr.
Duffy eventually as President of this association. I believe that
the man who becomes President of this great body should not
only demand the respect and be able to command the respect of
his equals and his elders, but also should be a source of inspiration to those that might be younger than he is. The man I have
in mind is a successful practitioner, well known over the state,
a busy man. It is busy men we want, because it is they who do
the jobs well. He is well known, he is known personally probably
as well as any lawyer in the state.
And for that reason, Mr. President, I would like to place in
nomination the name of Hon. Herbert Nilles, of Fargo, as VicePresident.
PRESIDENT WARTNER: I recognize Pat Norton of Minot.
MR. NORTON:
Mr. Chairman. I have been personally delighted and pleased at the election that has been made for President of this association. I have had the good fortune of knowing Mr. Duffy since he was a small boy., In fact the first school
I taught in Ramsey County several years ago was the Duffy
school. Clyde was then a small lad, attending that school,
twenty-two miles north of Devils Lake. It has been a great satisfaction and pleasure to me through the years to see his fine
development. I know of no one, no young man in the state that
I will expect more from as the head of this organization than Mr.
Duffy, and I feel we are to be congratulated that he is to be the
President of this organization next year.
I know of the fine traditions upheld by the Presidents of this
organization through the years and down to our present President. I know from the students the experience their lives and
characters give the young man of the profession. And when I
stand here this afternoon I have deeply in mind the privilege and
responsibility of the station one has in placing a nomination of a
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man for the highest position of Vice-President of this organization, who will under the custom in all likelihood succeed to the
Presidency next year. This afternoon, and since I have been in
attendance here, I have had in mind a man who embodies all the
ideals, all the fine character, the most outstanding, the most inspiring President this organization has had down through the
years since the days of John Cochrane and Judge Knauf, to our
present worthy Senator and President. This man that I have in
mind has been active in building up the local Bar Association in
his community for years. He is an outstanding graduate of the
North Dakota Bar Association. He has been distinguished in his
practice, in his local community, and before the Supreme Court
for years. There is no man in our organization that has a finer
character, has more of the attributes of a great lawyer, of an inspiring lawyer, to the younger men of the Bar than he. And
more than all, I think I am convinced that being a graduate of
the University of North Dakota he has built a home for himself. and family, and has sent two of his boys to the University
who are practicing attorneys today, graduates of our State University. He has a third boy attending there now. It seems to
me that-I am giving you my thought-that there can't be
found among us a man more worthy, more deserving, more inspiring in his character and life and work for the position
of President of this great organization of ours. Hon. Halvor L.
Halvorson, of Minot. I take great pleasure in placing Mr.
Halvorson's name in nomination.
PRESIDENT WARTNER: Mr. Halvorson has been nominated as
Vice-President. I recognize the gentleman over here.
MR. KOTHS: As representative of Sioux County Bar, probably the only county represented here one hundred percent, I
would be glad to second the nomination of Mr. Nilles, of Fargo.
PRESIDENT WARTNER: I recognize Judge Ellsworth.
JuDGE ELLSWORTH: As-On behalf of the Bar Association of
Stutsman County I wish to second the nomination of Mr. Halvorson.
PRESIDENT WARTNER: I recognize Mr. Burtness.
MR. BURTNESS: Members of the Convention. It is almost embarrassing for me to rise on an occasion of this sort, where two
splendid men are endorsed for the position under consideration.
Nevertheless, representing, as I think I do, the sentiment of the
Bar of my county of Grand Forks, I feel impelled to second the
nomination of Mr. Nilles of Fargo. Surely I am one of those who
within the next year or two or three hope to have the privilege
of voting for the election of Mr. Halvorson, so that he also may
occupy the responsible position which is under consideration, of
becoming President. But I do think that there is a factor which
is worthy of consideration. I don't know that we should pay
much attention to geography in the selections, nevertheless, it
is a factor that is given perhaps more consideration than ought
to be given. Last year we had a representative of the Minot Bar
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as President. A very fine official, an efficient president. We
hope within the next year or two to have another one, but it does
seem to me that though Cass county is referred to as Imperial
Cass, those of us living in the suburbs must recognize it has considerable claims when we find it contributes $800 or more by the
way of license fees to the State Treasurer and which in turn are
distributed to the Bar Association.
We have known Herb Nilles, some of us, since he attended
school, and I am not so sure we are entirely unselfish when we
support Herb Nilles. We all know he is an awfully busy practitioner, and maybe if we can impose upon him sufficient duties,
the matter of appointment of committees and those duties,
it may be that here and there there might be a few crumbs falling to the rest of us from the rich man's table. But, seriously,
both of these men were nominated and would make good officials.
And we need not regret, whatever the outcome.
PRESIDENT WARTNER:

I recognize Mack Traynor.

MR. TRAYNOR: What my friend Pat Norton said is all true.
But it would also apply to Herb Nilles. I have known him for
thirty-five years. I knew him at the law school as an excellent
student. I have known him since as an outstanding attorney and
a fine gentleman. I am very glad to second the nomination of
Herb Nilles.
PRESIDENT WARTNER: I recognize Mr. Halvorson.
MR. HALVORSON: Much as I appreciate the very fine words
of my townsman, I am going to ask you kindly to consider my
name withdrawn.
PRESIDENT WARTNER: I will recognize Mr. Herigstad.
MR. HERIGSTAD: Mr. Chairman in view of the action of
Halvor, I would like to move you that the nominations be closed
and a unanimous vote be cast for our good friend, Herb Nilles.
PRESIDENT WARTNER: I know that Mr. Halvorson's nomination was seconded by a number of gentlemen, and unless those
gentlemen also withdraw in favor of the motion that was just
made by Mr. Herigstad we still have got to go on with the election. How about that, Mr. Nostdal?
MR. ELLSWORTH: I refuse to withdraw.
PRESIDENT WARTNER: That means then that we have got to
go on with this election. How do you wish to vote, by rising vote?
MR. ELLSWORTH: By ballot.
MR. LASHKOWITZ: I am wondering if you have already
closed the seconding speeches, for I wanted to make known to the
association here that Herb Nilles has the unanimous support of
the Cass County Bar for the position to which he has been nominated. He would be a credit to the association if elected to that
eminent office.
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JUDGE BUTTZ: I never understood that a nomination required
any second, and if that is so, the seconding doesn't count
and doesn't cut any figure except support. I don't believe a man
ought to be forced to a vote if he doesn't want to be a candidate,
and publicly says so.
PRESIDENT WARTNER: I fully appreciate your sentiments,
Judge Buttz, but still he has, Mr. Halvorson has been nominated
and the person that has nominated him has refused to withdraw
his name and therefore the ruling of the chair is that we must go
on with the ballot according to our Constitution and By-Laws,
unless someone has another method out.

MR. BURTNESS: Mr. President, the party nominating-I
think the presiding officer is correct-but the party nominating
in this case was the gentleman from Ward, Mr. Norton, and he is
the only one that has placed the nomination before the body. The
seconding speeches are simply so much-so much-so much hot
air.
MR. WEHE: May I call a point of order, that we proceed with
the ballot.
MR. CUTHBERT: I move you that we have a rising vote.

FROM THE FLOOR: Second the motion (from several voices.)
PRESIDENT WARTNER: All those in favor will signify by saying aye? Contrary? The ayes have it and I am going to put
first Mr. Nilles, having been nominated first. All those in favor
of the nomination of Mr. Nilles, and election of Mr. Nilles, please
rise.
Will the secretary count the ballots, or are you satisfied with
the vote?
SECRETARY MCBRIDE: I am satisfied that if all the rest of
them rose and were counted three times each there would not be
as many as now standing.
PRESIDENT WARTNER:

The noes will rise, in favor of Mr.

Halvorson ?
I now declare Mr. Nilles duly elected as Vice-President of this
association.
JUDGE BUTTZ: Mr. Halvorson having withdrawn before the
vote was taken, I move you that the record simply show that Mr.
Nilles now be declared unanimously elected.
MR. STUTSMAN:

I

second that motion.

PRESIDENT WARTNER: It is moved and seconded that all
matters with respect to the nomination and election of Mr. Halvorson be expunged from the record. Any questions?

MR. ELLSWORTH: I rise to a point of order. That a nomination once made in the manner that this was, cannot be withdrawn
without the consent of those who make the nomination, and I
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do not think Judge Buttz can introduce any authority here to the
contrary.
PRESIDENT WARTNER: I will answer that.
the party that nominated Mr. Halvorson --FROM THE FLOOR -

Mr. Herigstad,

CHORUS: Mr. Norton was the one.

MR. WEHE: Mr. Chairman, the motion before the house, and
up for discussion. I wish to state that I am opposed.
PRESIDENT WARTNER: I will declare that motion out of
order, because I declared Mr. Nilles elected and unless this body
makes a different proposition and unless this body makes a different order that motion stands, and any discussion on it will be
out of order.
MR. NORTON: Mr. Chairman. I took it upon myself to place
in nomination my splendid townsman and lawyer, Halvor L. Halvorson. When the nomination was made I believed then and I
believe now that he would have been a most wonderful and remarkable and capable President of this organization. I listened
to the parliamentary debates here as to the right of a nominee
to withdraw. I haven't been consulted. I have been in an embarrassing position. In this-that Mr. Nilles has been a long
time close friend of mine, and a man whom I greatly admired and
have been closely associated with. So it is out of no spirit of my
respect for Mr. Nilles that the nomination of Mr. Halvorson was
placed before this association by me, but knowing Mr. Halvorson's
views in the matter, if I have anything to say, and if I was to be
consulted by the chairman, which I have not been up to this time,
I would say that I would be pleased to withdraw the nomination
and second the motion that the nomination of Mr. Nilles be made
unanimous.
PRESIDENT WARTNER: Moved and seconded that the nomination be unanimous. All in favor of that motion rise? (Everybody rises.)
MR. NOSTDAL: I want to state my position here and talk this
over about the candidates from the western part of the state. We
have had Mr. Halvorson under consideration. He is modest, and
they are fair out in that section of the country. And they said,
we had the President last year, and didn't think it was fair to
work for it again. And so I know that Mr. Halvorson was not a
candidate. But, as is stated by Mr. Norton, he would make an excellent President of this association. I therefore nominate for
Second Vice-President of this association Mr. Halvorson.
PRESIDENT WARTNER: I am sorry, Mr. Nostdal as much as
I like Mr. Halvorson, *heis an old friend of mine, and used to practice law in an adjoining county and we became acquainted a great
many years ago, but I must declare you out of order because we
have no provision for Second Vice-President in our Constitution.
MR. NOSTDAL: I know that, but it will be in the record anyway.

BAR BRIEFS
PRESIDENT WARTNER: The next order of business is the
nomination of a Secretary-Treasurer of this association.

JUDGE PALDA:

Mr. President.

PRESIDENT WARTNER: I recognize Judge Palda.
JUDGE PALDA: I am going to cut the speeches and make my
talk very short. I am pleased to make the nomination again of
our good Secretary, Morton L. McBride, for the ensuing year. He
has done a wonderful work, and as you all know demonstrated his
Scotch ancestry by the way he reduced the amount expended to
fit the amount of the budget. I am pleased to place in nomination
the name of Mr. McBride.
MR. LACY: Mr. President.
PRESIDENT WARTNER: Mr. Lacy.
MR. LACY: I second the motion.
MR. MASON: I will also second the motion.
MR. NOSTDAL: I am seconding the nomination.
MR. TRAYNOR: Mr. President, with the understanding that I
am not bound by the interpretation of Mr. Burtness as to what
seconding speeches are, I second.
MR. GRAY: I move that the nominations be closed and that
the President cast the unanimous ballot of the organization for
Mr. McBride.
MR. ELLSWORTH: Mr. President, regardless of the expressions regarding seconding speeches, I wish this opportunity to second the nomination of Mr. McBride, of which I most heartily approve.
PRESIDENT WARTNER: The motion that the rules be suspended and that Mr. Morton L. McBride be elected by unanimous vote
and by acclamation. Are you ready for the question? All in
favor of Morton L. McBride as your Secretary and Treasurer for
the ensuing year, say aye? The ayes have it.
PRESIDENT WARTNER: I believe it is in order at this time
that Mr. Nilles give us a two hour speech. Herb, let's hear from
you.
MR. NILLES: Mr. President, Ladies and Gentlemen of the
Bar Association. I want to say first from the bottom of my
heart, I thank you all.
Second, I want to say this. I was impressed at the proceedings here at this meeting with two thoughts. One by Judge
Bronson. This is the general effect. This Bar Association will
have to do something for our lawyers. Second, by the statement
made by our distinguished guest from South Dakota, Mr. Willy,
to this effect in substance. That this meeting is somewhat
noted by its absence of and participation by the younger members of the Bar. I feel that the older lawyers owe the duty and
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obligation not only to themselves but also these younger lawyers
to bring them into this association and make them a real part of
it. And I would like to be considered by all as a special representative of the young fellows in the administration of this Bar
Association.
Again I thank you.
PRESIDENT WARTNER: I believe it would not be amiss that
we heard from our Secretary, Mr. McBride.
SECRETARY MCBRIDE: Mr. President, Members of the Bar
Association. I appreciate your vote of confidence in re-electing
me again to this position and I assure you that the association
will receive the best service of which I am capable for the next
year. Thank you.
PRESIDENT WARTNER: Now, Members of the Bar Association.
It is a little past twelve o'clock, and we still have a number of
matters to attend to. What is the wish, do you want to carry
on until adjournment, at the present time, and take up these
various reports or do you wish to adjourn until, say, 1:30?
JUDGE PALDA: I move you we carry on until the finish of the
program.
MR. FREDRICKS: I want to say, Mr. President, that I think
there is a luncheon waiting for us at 12:00 o'clock and those
people are waiting. We shouldn't disappoint them, should we?
PRESIDENT WARTNER: Mr. Fredricks, if you adjourn now,
we won't get a dozen people back here after dinner. I know how
that happened before.

MR. FREDRICKS:

I move we adjourn until 1:30.

MR. TRAYNOR: There is a motion before the house.
PRESIDENT WARTNER: The motion to adjourn takes precedence over any other motion. Gentlemen, do you wish to adjourn
until 1:30, recess until 1:30, or do you want to carry on? The
motion is we do now adjourn until 1:30. The motion to adjourn
always takes precedence over any other motion is the rule of the
chair. Therefore all in favor of adjourning will say aye? Contrary? The noes have it and we will proceed with the business
at hand.
What have you, Mr. Secretary?
SECRETARY McBRIDE: I have here the report of the Committee on American Law Institute.
MR. DUFFY: Mr. President, I move you that any of the reports that have been filed in writing and of which the chairman
is not present to read, be filed and received and a summary be
published in accordance with the general resolution without being read at this time.
JUDGE BUTTZ: I second the motion.
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PRESIDENT WARTNER:

You have heard the motion. Are you

ready for the question? All in favor of that motion will signify
by saying Aye? Contrary? The ayes have it and those reports
will all be filed as indicated in the general motion.
SECRETARY MCBRIDE: This is Mr. Vogel's and he is not pres-

ent.
PRESIDENT WARTNER:

It will receive that treatment.

REPORT ON AMERICAN LAW INSTITUTE
The Seventeenth Annual Meeting of the American Law Institute was held in Washington, D. C., on May 11, 12 and
13. There were two developments at the annual meeting that
were of major importance. The Institute determined to make a
study of the problems presented by crime in the sixteen to
twenty-one year old group, and a considerable sum of money was
set aside for the Institute's use in drafting a model Code of Evidence.
With reference to the first development the American Law
Institute has always recognized that one of its obligations was to
improve criminal justice. It was with that thought in mind that
the Code of Criminal Procedure was published. Now a greater
task has been undertaken. The Institute will study the problems
that surround the administration of the criminal law insofar as
those problems affect the youth of the nation. Director Lewis
states in his report:
"The work is to ascertain the legal and practical difficulties of adjusting our criminal law and its administration as it affects the sixteen to twenty-one age group
to the better protection of society, reducing the danger
of further anti-social acts by those members of that
group who are charged with or convicted of crime; not
only of serious crime but of any anti-social conduct. For
instance, one of the things which has already engaged
the attention of the group is whether it would be wise
and legally and practically possible to commit convicted
youths for a long or indefinite period to a treatment
board, and what should be the organization and duty of
such a board and the extent of its powers. If any positive affirmative conclusions are reached, and we can, I
think, assume that some will be reached on this or at
least on some other pertinent matter, the conclusions
will be formulated in drafts either of carefully stated
principles or proposed statutes, accompanied by adequate commentaries and explanatory notes."
It is interesting to note that the Institute is taking its advisers for this particular job not only from the judges and the
lawyers, but also from the sociologists and other related fields.
The work which the American Law Institute proposes to do
in the field of Evidence is different from most of the work which
has taken its time in the past. For the most part the Institute
\
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has been concerned with restating the law as it actually exists.
Here and there work was done in setting forth proposed laws. A
notable example is the Code of Criminal Procedure. Several
years ago it was proposed that the Law of Evidence be restated.
It was then determined that a true restatement of the Law of
Evidence would be virtually impossible, because of the existing
confusions and defects in the law, which are traced back for
hundreds of years into legal history. The Institute now plans
on publishing a model Code of Evidence, in which precedent will
not play the part it does in a restatement. John M. Wigmore and
Edmund M. Morgan will be in charge of this work. Both of
these men are so well known in the field of evidence that we may
be assured that the job will be well done. The work is expected
to be completed some time in 1942.
In going over the Restatements that have been thus far
published, we cannot but get the impression that The American
Law Institute is doing its work well.
Respectfully submitted,

CHAS. J. VOGEL, Chairman.
OTTO HAAKENSTAD,

Member.

SECRETARY MCBRIDE:
Committee on Aeronautical Law,
Donald Murtha, chairman. He is not present so it will take that
course.
REPORT OF THE COMMITTEE ON
AERONAUTICAL LAW
RECOMMENDATIONS
Your committee -recommends the adoption of the following
resolutions:
Whereas, there is an active movement on the part of the
American Bar Association to assist in the development of air law
BE IT RESOLVED, That this committee be authorized to continue its work and make further reports to the association on the
progress in this field for the information of its members and to
make recommendations to the legislative committee on the
adoption of a Uniform Code whenever such a code is submitted
for legislation;
And be it further resolved that the committee give its cooperation to the standing committee on Aeronautical Law of the
American Bar Association in the work in this field.
REPORT
Your committee. respectfully reports:
Your committee, realizing that a knowledge of air law is not
the sine qua non of a law practice in North Dakota, but, nevertheless, aware of the natural interest of lawyers in all fields of
law, has attempted to present, herein, a brief summary of the
development of air law.
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PHYSICAL DEVELOPMENT OF AVIATION IN THE
UNITED STATES AND NORTH DAKOTA
As a preface to the summary, your attention is called to the
rapid growth of aviation. In 1938, scheduled air carriers in the
United States flew over 81,000,000 revenue miles, carried
1,536,111 passengers and over 9,000,000 pounds of air express.
It is interesting to note that scheduled air carriers flew more
ithan 34,000,000 passenger miles the last half of 1938 per passenger fatality, whereas this figure was 1,467,622 in 1927. Federal airways jumped from 2,000 miles in 1926 to more than 25,000
miles today. These airways are equipped throughout with beacon
lights, emergency landing fields, radio broadcast stations, radio
marker beacons, and weather information stations. As of September 1, 1938, there were 2,383 airports and landing fields in the
United States. The total number of civil planes owned at present is 11,345. The number of licensed pilots is 21,526. More than
13,000 persons are now employed by the air lines alone, and many
more thousands are employed directly or indirectly by aviation.
Directing our examination to North Dakota, we find that we
have 34 airports; 64 pilots, not including student pilots, of which
there are 100 in Fargo alone, and more than 70 airplanes licensed
to operate. We have a fully equipped federal airway extending
east and west through the state, another from Bismarck south,
and still another extending north of Fargo to Canada. These are
as moderately equipped as any in the United States, or for that
matter, in the world.
The United States Weather Bureau has official airway stations at Pembina, Grand Forks, Fargo, Valley City, Jamestown,
Dawson, Bismarck, Glen Ullin, Dickinson, Velva, Hazelton and
Ashley, with cooperative airway stations at Devils Lake, Williston, Minot, Garrison. Seven full-time employees are stationed in
Bismarck, five in Fargo; observations are made hourly, while four
pilot balloon observations and four complete weather maps are
made daily at Bismarck and Fargo. Six hourly airway weather
forecasts are received daily for all airlines in North Dakota from
the airway forecast center at Chicago. The cost of the operations of these stations in this state is $3,000 a month.
Northwest Airways, which has operated in North Dakota
since about 1927, has three flights east and three west each day,
and, in addition, two rough trips daily to Winnipeg. The MidContinent Lines, running into Bismarck from South Dakota, have
one flight each way every day; There never has been a fatality
in scheduled air line operations in North Dakota. It is possible
to board an airliner in Fargo at 6:45 a.m., and arrive in New York
City at 3:55 in the afternoon of the same day.
Not only are we aware of the extent and the importance of
aviation in our own state, but the daily papers during the past
thirty days have brought to us the knowledge that transatlantic
air service is a thing accomplished. This, together with the fact
that scheduled air lines have been operating from this country to
South America and to Asia with monotonous regularity for the
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past several years is proof that aviation is not the coming thing
but that it has very much arrived.
Your committee has attempted to digest herein the legislative activities for both proposed and adopted private air law acts
and conventions, including international, national and state developments. We have done this with the intention of giving the
members of the Bar in this state a brief guide to the progress in
this field. We have not in any manner attempted a critical
analysis, so that 'your report is intended to be informative rather
than instructive.
INTERNATIONAL PROGRESS
The European nations took the lead in the formulation and
adoption of private international air law, - i.e., the drafting and
adoption of conventions pertaining to private international aviation. The United States has officially come into the international scene only recently. The reason for this is obvious when we
consider that European air travel can scarcely be other than international.
Following the First International Conference on Private Air
Law in Paris, 1925, in which the United States did not participate, there was organized the International Technical Commission
of Experts in Air Law, (commonly called the C.I.T.E.J.A.), for
the purpose of drafting private international air laws. There
were not United States members of the C.I.T.E.J.A. until 1935,
but we did send observers earlier, and are now very actively participating.
Aviation has inspired efforts at codification to an extent
never witnessed before in the transportation field. The technique
of codifying international private air law is as follows: drafts of
conventions or treaties are first perfected by a standing committee-the C.I.T.E.J.A. These are then submitted to an international diplomatic conference for adoption and finally referred to
the signatories for ratification.
The first draft perfected by the C.I.T.E.J.A. was adopted by
the Second International Conference at Warsaw in 1929. It is
known as the Warsaw convention, and was adhered to by the
United States in 1934 rather than ratified as we were not signatories. Since then, drafts have been completed on eleven other
conventions but the Warsaw convention is the only one binding
on the United States and in fact is the only one generally in effect internationally. The third International Conference at Rome
in 1933 concluded the convention on liability for damage to third
parties on the surface. The subjects covered by drafts which
have been subject to the consideration of the C.I.T.E.J.A are:
I.
Liability to Passengers and Shippers;
II.
Liability for Terrestrial Damage;
III.
Liability for Collision Damage;
IV.
Registration of Aircraft Title;
V.
Mortgages of Aircraft;
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VI.
VII.
VIII.
IX.
X.
XI.
XII.

Attachment of Aircraft;
Aircraft Commander's Authority;
Aircraft Personnel's Contract of Employment;
Salvage at Sea;
Salvage on Land;
Lessor's and Lessee's Relative Responsibility;
Interpretation and Application of These Conventions.

The Fourth International Conference was held at Brussels,
September, 19-30, 1938. Prior to the cnrfereiice, the advisory
committee to the American Section of the C.I.T.E.J.A., of which
your chairman is a member and was in attendance, met in Washington, D. C., on August 8, 9, 1938. Subject for discussion were
the Draft for the Salvage at Sea Convention and a Draft Protocol
to the Rome Convention. The report of this advisory committee
was referred to our Diplomatic representatives and at Brussels
there was concluded by the conference the Salvage at Sea Convention and the Protocol to the Rome Convention. Neither of
these has as yet been ratified or adhered to by the necessary number of parties to be effective, no doubt because there has
not as yet been sufficient time.
The effort, internationally, to develop an air law code characterized by the plenary session of the permanent commission,
the interim meetings of special sections, the work of the national
advisory committee, the action of international diplomatic conferences on private air law is important to lawyers in this country because of its influence upon federal and state air legislation.
The Warsaw Convention of 1929 establishes by treaty the
form of the transportation contracts for passengers, baggage and
goods and fixes the liability of air carriers to shippers and passengers. It introduces a practice quite novel in this country of
making liability absolute but limiting the amount recoverable.
For example the most that could be recovered for loss of life in
the Hindenberg disaster was $8,300.
The Rome Convention of 1933-not yet effective-which
governs damage by aircraft to third persons on the surface, injects still another feature into the new formula of liability-that
is-it
provides for absolute, but limited, liability for damage to
third persons on the earth's surface but provides also for compulsory insurance. The fact that this treaty has remained unratified since 1933, indicates the hesitancy with which the nations
of the world are approaching this new formula.
CODIFICATION OF PRIVATE AIR LAW IN THE
UNITED STATES
In 1922 an act entitled the Uniform Aeronautics Act was
prepared by the National Conference of Commissioners on Uniform State Laws and approved by the American Bar Association
and recommended to the states for adoption. It has been adopted
by 22 states, including North Dakota (1923).
This act dealt
with sovereignty and ownership in airspace, law of flight, damage
on land, collision, jurisdiction over contracts, dangerous flying,
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and hunting from an aircraft. This act was not intended to do
more than to meet the requirements of that day, which were
slight compared to the present complex picture presented by
aviation. This original act attempted no revolutionary changes
in the law of torts on land but in most cases provided for the application of the existing law.
The restatement of the law of torts by the American Law
institute which was in the process of preparation for several
years prior to its publication in 1934 contained definitions of
trespass and conceptions of tort law certain to handicap the free
expansion of aviation. Because of this situation the American
Bar Association felt the necessity of drafting a Uniform Aeronautical Code and to carry out this work. An aeronautical law
committee has been in existance since 1926. In 1935 the Uniform Airports Act, now law in North Dakota, and the Uniform
Aeronautical Regulatory Act were completed and submitted for
adoption to state legislatures.
There is another part of this code which has been completed
but which has not been approved by the American Bar Associa!
tion for submission. This is in three Acts, i. e. Uniform Aviation Liability Act, Uniform Law of Airflight, and Uniform Air
Jurisdiction Act.
There seems to be no objection to the last named draft which
is brief and is concerned with contracts made in the air and
crimes committed in the air, etc. However, objections arising to
the first two acts have stopped the movement toward securing
uniformity by state legislation for the present at least. Approval
is being withheld by the American Bar Association for the most
part because there is pending a study, by the Civil Aeronautics
Authority, of the question of the possibility of further federal
legislation which might be so drawn as to cover the same subject
matter as contained in these controverted acts, thus eliminating
the question of uniform state legislation. Another reason for the
stoppage of further efforts at present toward uniformity by
means of state legislation is the opposition of several groups directly concerned and connected with aviation.
The Uniform Aviation Liability Act is mainly concerned
with the tort liability of carriers to shippers and passengers. It
follows the "formula" evolved by the international experts and
makes the carrier absolutely liable for loss and damage but
limits his liability and makes insurance compulsory.
The Uniform Law of Airflight attempts again to settle that
controversial question of the lawfulness of flight which revolves
around the question of who owns the air.
Your committee. is of the opinion that this last question is
well settled by the Hinman case (Hinman et al vs. Pacific Air
Transport, 84 Fed. (2nd) 755, Cert. denied 57 Sup, Ct. 431).
Here it was held:
"Title to the airspace unconnected with the use of
land is unconceivable. Such a right has never been
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asserted. It is a thing not known to the law. * * * We
own so much of the space above the ground as we can
occupy or make use of, in connection with the enjoyment
of our land. This right is not fixed. It varies with our
varying needs and is co-extensive with them. The owner
of land owns as much of the space above him as he uses,
but only so long as he uses it. All that lies beyond, belongs to the world."
The Civil Aeronautics Act of 1938 provides in Section 3:
"There is hereby recognized and declared to exist in
behalf of any citizen of the United States a public right
of freedom of transit in air commerce through the
navigable air space of the United States."
So that it would seem to your committee that the right of
flight is a well recognized natural right which requires no further legislative definition or determination by states at this
time. Those who oppose the liability act urge that the entire
field of private air law is a subject for national legislation rather
than for the states. This opposition resulted in the recent action
of the American Bar Association this summer in passing a resolution authorizing the air law committee to cooperate with the
Civil Aeronautics Authority in a study "of the desirability of
further Federal or State legislation to supplement such Act" (the
Civil Aeronautics Act of 1938).
Apparently the federal trend
springs from practical considerations as well as jurisdictional ones.
Certain aviation groups point out that it will take many years to
get all of the states to adopt the Uniform Liability Act and that
it might even result in the stoppage of interstate commerce by
some carriers in trying to meet the requirements of the insurance features of the act, because of different laws in effect in
different states. Further it is urged that with aviation growing apace that the Uniform Act will be obsolete before all of the
48 states adopt it. "Evidence of this dilatory tendency is the
experience with the Uniform Aeronautics Act of 1922 which,
after 17 years, has only been adopted by 22 states and during
which time it has become quite well settled by the courts and by
experience that rights of landowners in the airspace above as
originally conceived by the drafters was too broad."
It is obvious to your committee that, if it is legally possible,
federal legislation would be the simplest. It is indicated that a
legal basis can be found in the Commerce Clause of the Constitution or in the treaty making power. (We are now parties to the
Pan-American convention which provides: "The contracting parties shall procure as far as possible uniformity of laws and regulations governing aerial navigation".)
The inherent national character of aviation is another factor
which may create a basis, in that the national good, safety, and
defense is affected by any and all aviation. In our own state it
is prohibited for an airplane that is not federally licensed to fly
on a civil airway as defined by the Civil Aeronautics Authority.
These airways run east and west through Fargo, Bismarck and
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Dickinson and south of Bismarck and north of Fargo to the Canadian Border. So the purely intrastate functions of aviation are
extremely limited and it may well be argued that the public welfare requires federal legislation.
As a basis for federal legislation your committee suggests
for consideration the following theory; the Hinman case establishes that the airspace belongs to the world, the international
conventions establish the right of every nation to the airspace
above its own nation, so that if the individual land owner does not
own the airspace above his forty acre plot then the sovereignty
of that particular airspace is not in the state but in the nation.
Although the legislature in North Dakota of 1923 claimed sovereignty for this state.
CIVIL AERONAUTICS OF 1938
The greatest single thing that has happened in the legal life
of our domestic and foreign aviation was the passage of the Civil
Aeronautics Act of 1938. Up until the time of its passage last
year the main body of federal legislation affecting aviation was
contained in the Air Commerce Act of 1926. Departments governing, regulating and enforcement, air mail contracts and rates,
included respectively: Department of Commerce, Post Office, Interstate Commerce Commission Department. The need for concentration of governmental powers in one body and the extension
of governmental regulation, control and development became imperative.
The greatest incentive for modern legislation came
from groups directly concerned with aviation, and the Act of 1938
reflects-their desires both as to purpose and form. It does for
aviation what the Interstate Commerce Commission does for
Railroads, but in addition it provides for the encouragement and
development of aviation and for its regulation and safety. The
chief criticism of such administrative bodies in the past has been
that they combine both the functions of judge and prosecutor in
one and the same authority. It has been the best opinion of the
Bar that the governmental balance should be preserved in the
agencies of the government, that is, the quasi-judicial should be
separated from the purely administrative, both to promote justice
and to secure greater efficiency. The new Act accomplishes this
purpose and answers this criticism. The authority, composed of
five members, is appointed by the President. They carry out the
judicial and legislative functions of the Act including economic
and safety regulation and cannot be removed except for cause.
This serves to make them responsible to Congress. The Administrator carries out the executive functions including the encouragement and development of aeronautics and air commerce and
the establishment of navigation facilities and other duties assigned him by the authority. However, the administrator is appointed without term and is removable by the President. In addition to these functions the Act provides for an independent Air
Safety Board whose duties are to make investigations, compile
facts, and make recommendations for safety rules and criticisms
of existing rules. The three members of the Board are appoint-
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ed by the President and are entirely independent cf the Authority in their functions.
There has, since the Act went into operation in August, 1938,
been established by the Administrator an Economic Compliance
Division which represents the public before the Authority and
this allows the Authority to maintain a purely judicial attitude.
The makeup of the board is interesting. The members were
chosen for their interest in aviation and their practical business
experience rather than because they were pilots or politicians.
Thus their obligation is to no one group of whatever nature.
The members of the Authority are Robert H. Iinckley,
chairman; Ilarlee Branch, vice chairman; and Osward Ryan, G.
Grant Mason, Jr., Edward P. Warner. The original chairman was
Edward J. Noble. The administrator is Clinton M. Hester who
is an expert on administrative work and administrative law and
was chairman of the drafting committee of the Inter-Departmental Committee on Civil Aviation and personal representative
of the President before the congressional committee which had
the Act under consideration.
There have been a large number of lawyers who have contributed to the legal development of aviation but no mention of
the subject is complete without giving credit to the contribution
of Fred D. Fagg, Jr., who was recently director of the Bureau of
Air Commerce, later the Dean of the School of Commerce of
Northwestern University and now vice president and dean of
faculties at that University. He, together with John H. Wigmore, Dean-Emeritus of Northwestern School of Law, are experts in every phase of aviation law and their influence is seen
in all of our air law development. They should be given particular
credit for the compiling in modern scientific style the Civil Air
Regulations. It is hoped that the committees responsible for the
recodification of our North Dakota Code will avail themselves of
the advanced technique in this field.
AVIATION LAWS OF NORTH DAKOTA
There were several acts passed in North Dakota during the
last 15 years involving aviation. Your committee has set out
herein for your information a brief index of these acts.
Chapter one, Session
Laws of 1923, page one, Section
2971C-4-12, 1925, Supplement to the Laws of N. D., for 1913.
Law of flight, negligence, jurisdiction, hunting, etc., (similar to
early draft approved by the American Bar Association in 1922).
Session Laws of 1929, Chapter 85. Licensing of airmen and
aircraft administration of Act by Board of Railroad Commissioners.
Session Laws of 1931, Chapter 91. Amends 1929 Act by providing that no craft may be flown without a Federal license.
Session Laws of 1931, Chapter 92. Acquisition of airports
by municipalities, counties, etc. Similar to the draft approved by
the American Bar Association in 1935.
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Session Laws of 1935, Chapter 126. Venue of offenses committed in the air (the criminal portion of the Uniform Jurisdiction
Act now under consideration).
With the exception of the more complete Uniform Regulatory Act, North Dakota now has effective all acts recommended
for passage by the American Bar Association.
This Regulatory Act provides for a separate aviation agency
to be set up in the state and a more complicated system of licensing than we now have. We have examined into the present functions of the Board of Railroad Commissioners concerning aviation and have asked for their opinion as to the need for a separate agency in this state. It appears that the duties are slight and
that most regulatory and licensing functions are merely duplicatory of similar federal activities and therefore it is the recommendation of your committee at this time that no separate agency
be established. Your committee wishes to give much credit in
the preparation of this report to the Journal of Air Law edited
by the Air Law Institute, 357 East Chicago Avenue, Chicago,
Illinois, and the Air Commerce Bulletin published by the Civil
Aeronautics Authority, Washington, D. C.
Respectfully submitted,
The Committee on Aeronautical Law of the
State Bar Association of North Dakota,
DONALD M. MURTHA, Chairman.
SECRETARY MCBRIDE: Now, I don't know what we have to
come from the committee on resolutions that was appointed by
our President. Judge Burr will present it.
JUDGE BURR: I want to present the following resolution in
harmony with the report of the Memorials. This is a special resolution offered by the committee on Memorials.
Judge Burr reads the resolution. (Printed in conjunction
with the report of the Committee on Memorials.)
JUDGE BURR: I move the adoption of that resolution.
MR. GRAY: I second it.
PRESIDENT WARTNER: You have heard the motion. Those in
favor? Contrary? Passed and made a part of the proceedings.
Is the resolutions committee ready to report? Have you any
other reports, Mr. McBride?
SECRETARY MCBRIDE: The desk is clear, Mr. President.
PRESIDENT WARTNER: If the resolutions committee is ready
to report we will receive it. And before we adjourn, or any of you
go, remember that all of the executive committee are requested
to meet at Mr. McBride's room in the Gladstone Hotel immediately after the close of the luncheon. We have some important
business to transact. Remember that the executive committee is
composed of the President, Vice President elect, the Secretary, the
Past President and all of the Presidents of the District Bar Associations of the state.
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The Resolutions committee is now ready to report. Mr. Bronson, chairman.
MR. BRONSON: Mr. President, Gentlemen of the Bar.
committee on Resolutions submits the following report:

Your

REPORT OF COMMITTEE ON RESOLUTIONS
The warmth of the sunny hills and vales of the James River
valley has been exceeded by the hospitality extended to us by the
people of Jamestown, and the Stutsman County Bar, whether in
the meeting place or in the banquet hall, we have comfortably
reveled in an air-conditioned treatment of courtesy and kindness
which dispelled the heatwaves from without.
The North Dakota State Bar Association extends its deep
appreciation to the Mayor, to the lawyers and to the people of
the beautiful City of Jamestown, and particularly to the Stutsman
County Bar. All have made our stay here most pleasant and enjoyable.
The ladies of Jamestown who have so well entertained our
wives and sweethearts, we give our special appreciation.
To the press of the city and elsewhere who have generously
devoted their columns to the work and doings of our association
we render our thanks, especially we commend the fine musical
program rendered during our stay, the fine performance of the
high school band of Jamestown and the splendid renditions of
song by Harold Reed, assisted by his accompanist, Miss Mary
Huey, will not soon be forgotten.
We appreciate the attendance of the judiciary at our meeting. We thank the members of the Supreme Court, the judges
of the District Courts and of our County Courts who have attended our meetings for the interest and for the cooperation
shown in the work of our association.
We particularly render our appreciation of the splendid
address of Justice Nuessle you have just listened to, and we
recommend that this program, as stated here today before you,
be supported by our entire State Bar Association and the lawyers
of our state.
We thank Justice Morris for the inspiring address he has
given to us on Constitutional Democracy.
We thank Justice Burr for his services rendered in the field
of Divine Service, generally well done, and for his legal work in
committee service.
To those from without who graced our meeting by their
presence we give our heartfelt thanks and appreciation.
The fine addresses delivered by Mr. A. F. Berens of the
F.B.I. have been listened to seriously and have enlisted our support and our enthusiasm for the work of the F.B.I. in the administration of justice. We think that these letters do typify
their services,-fidelity, bravery and integrity.
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We have greatly enjoyed the presence and the companionship
of the Presidents of the Bar Associations in our sister and adjoining states of South Dakota and Montana. Especially do we extend the hand of good fellowship and of deep appreciation to
President Lamey of the Montana Bar Association and to President Willey of the South Dakota Bar Association for their fine
instructive talks to us, interspersed with wit and humor, and the
general spirit of cooperation in the field of law.
To those publishing companies who have disclosed a deep interest in the work of our association through their generous donations of books, to them we render an appreciation, and particularly we thank the Callahan Company, the West Publishing Company, the Bobbs Merrill Company, Bancroft Whitney Company
and the Lawyers Cooperative Publishing Company for their kindness to our association.
We take pride in the roster of attendance here, approximately two hundred in number. We have had a most pleasant
and enjoyable event in the City of Jamestown. We like you
people and your lawyers. We hope sometime in the future we
may once again be invited to come here again.
Mr. President, I move the adoption of the committee report.
MR. GRAY: I second the motion.
MR. BRONSON: Mr. Herigstad may want to supplement it a
little.
MR. IIERIGSTAD: I just would like to add this.
That we heartily approve or endorse the recommendations
of Judge Nuessle that an appropriation be made to carry on the
work of the Parole Board and urge all attorneys to go home and
work for such an appropriatiton.
MR. BRONSON: To which I heartily agree, and incorporate in
the report and which I now move be adopted.
second.
PRESIDENT WARTNER: All in favor of the adoption of the
resolutions will signify by saying aye? Contrary? The ayes
have it. I believe that this - - MR. O'DONNELL: It appears that Hon. George M. McKenna,
Judge of the Third Judicial District of this state, has been partially at least incapacitated from the duties for which he has been
so ably fitted, and I feel at this time this Bar Association, before
it adjourns-that I should move the Bar Association that the
Secretary of the Bar Association of North Dakota be authorized
and instructed on behalf of the Bar Association of North Dakota
to send to the Hon. George McKenna a message of sympathy and
also to include therein a hope for his speedy recovery.
MR. GRAHAM: Mr. Chairman, as a practicing attorney from
the Third Judicial District I take great pleasure in seconding the
motion.
MR. GRAY: I

BAR BRIEFS
PRESIDENT WARTNER: You have heard the motion made by
Mr. O'Donnell and seconded by Mr. Graham. All in favor of the
secretary doing this will signify by saying aye? Contrary? The
ayes have it.
MR. GRAIIAM: There is a short resolution which I would like
to present to this body and I will read it.

Whereas Congress has passed a law providing for the
appointment of an additional Judge for the Eighth Judicial Court
of Appeals, of which North Dakota forms a part, which has been
or will be signed by the President of the United States, and
Whereas North Dakota was admitted as a State in 1889,
and is now celebrating its 50th anniversary of its admission, and
that up to this time no Judge of the Circuit Court of Appeals has
been appointed from this state, and
Whereas North Dakota possesses many eminent Supreme
and District Court Judges and distinguished members of the Bar,
well qualified to fill such an appointment as a credit to the United
States and to North Dakota,
Now THEREFORE, be it resolved by the Bar Association of
North Dakota that President Franklin D. Roosevelt is respectfully
urged and requested to make such appointment from North Dakota and that a copy of this resolution be forwarded to the President of the United States, the Attorney General, our Senators and
Representatives for their consideration.
I move the adoption of this resolution.
JUDGE NORTON:

I second that motion.

PRESIDENT WARTNER: All in favor of this resolution will
signify by saying aye? Contrary? The ayes have it. The resolution is adopted.

MR. ELLSWORTH: Mr. President, do I understand that the
business of the association is considered at an end? That there
is no unfinished business?
PRESIDENT

WARTNER: That is the way I understand it.

MR. ELLSWORTH: You will remember that a hearing upon the
report of the committee on Unlicensed Practice was postponed until today. Now, Mr. Hauck, as you will remember, was on the
program and expected to be here today. And we could not hear
from him, and I sent a telegram to his office last evening, and
received a reply this morning from Mrs. Hauck to the effect that
he is ill in a hospital at San Francisco and consequently that accounts for his failure to answer.
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Now, Mr. President, at this time it seems to me that an important part of the unfinished business of this convention is to
appoint a committee on the subject of Unlicensed Practice of
Law. This is one of the regular standing committees, and I
understand, the committee that now reported was appointed by the executive committee until this session, and now
no successor has been appointed. I believe I am right in that
respect. And if we adjourn at this time, the association adjourns
at this time without a committee regularly appointed on the illicit
practice of law. I think the secretary will bear me out in this.
PRESIDENT WARTNER: I understand the executive committee has always appointed it and it is one of our regular committees.
MR. ELLSWORTH: You are wrong in that, Mr. President. The
first committee on this subject was appointed here in Jamestown
in 1931. It was appointed by the convention, the association in
convention, and the several succeeding committees were appointed in the same manner. It has never been included in the ByLaws. It has never been made a standing committee. And there
is no reference at this time of that appointment to the executive
committee. Subsequently I wish to make this motion for the appointment of this committee. It is a subject of the utmost importance, I think, we will agree. It is a matter that has been
considered by the American Bar Association for years, and
which is very active at the present time. But as there is very
little illicit practice in the Federal Courts the American Bar Association has very little direct jurisdiction and must advise and
refer the others back to the different states. Now, Mr. Chairman, I present this motion:
IT IS MOVED, that this session of the Bar Association of
North Dakota, do by direct action, select and appoint as a committee on the Illicit Practice of Law three members named as fol-,
lows, to-wit: A. C. Lacy of Fargo; Arthur L. Knauf of Jamestown;
and John Layne of Fessenden. That this committee appointed as
aforesaid be authorized and directed by this association, to carefully investigate all reports of illicit practice and to find and consider the facts presented; and that in case it determines facts,
that in its opinion, show illicit practices of law within the state,
that it employ attorneys, to be paid for their services and expenses from the State Bar Fund, as provided by law, to promptly, actively and efficiently prosecute all cases of illicit practice of
law within or outside the courts of the state, arising out of facts
found from its investigations; and report its action to this association at its next annual meeting; or in case of emergency to the
executive committee.of this association.
PRESIDENT WARTNER: You have heard the motion, do I hear
a second ?
MR. ADAMS: I move as a substitute the whole matter of this
unauthorized practice of law - - -
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MR. WEHE:

Seconded.

PRESIDENT WARTNER:

Moved and seconded - -

MR. ADAMS: I move as a substitute that the whole matter of
Unauthorized Practice of Law be left to the executive committee
of this association.

MR. GRAHAM: I second the motion of Mr. Adams.
PRESIDENT WARTNER:

The motion is that the matter of se-

lection of a committee on Unauthorized Practice of Law be left
for the discretion of the executive committee. Are you ready for
the question ?
MR. ELLSWORTH: Mr. Chairman, Mr. President, now, it
seems to me the executive committee is already burdened in this
matter of appointments, that this matter does not come within
its jurisdiction execpt by action here, and it ought to be taken up
by the association at this time and disposed of. We have referred
it the last two or three meetings to the executive committee and
as a result, well, possibly as a result nothing seems to have been
done.
SECRETARY MCBRIDE: Mr. President, our records show that
two years ago there was a committee on Unauthorized Practice
appointed, and last year the same committee was reappointed by
President Wartner: Charles Bangert, of Enderlin, the chairman,
but you also remember, Judge, that we have this provision in our
By-Laws as to the standing committee: "It shall be the duty of
the president to appoint, with the concurrence of a majority of
the executive committee, such standing committees of the association, as may from time to time be provided for by the By-Laws
of this association, such appointments to be made immediately
after the annual meeting each year, and such other committees
as may be deemed necessary by him from time to time, with the
concurrence of the executive committee."

MR. ELLSWORTH:
By-Law?

Do I understand that is an existing

SECRETARY MCBRIDE:

I can't tell you now, Judge, because

this is a reprint of all of our By-Laws. It was made in compliance with a motion made on the floor that they be reprinted each
year in Bar Briefs. And in compliance with that motion for the
past three years I have republished them in the back of the
Annual Number, each year. I could, when I return home, send
you the reference and year in which that provision was made by
this body. Now, in accordance with that section our president
did two 'years ago appoint this committee. And last year as 1
say, he appointed a committee of which Charles Bangert was
chairman. Now, he did that in accordance with this section and
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with its provisions. And I believe that is still in accordance with
our Constitution and By-Laws that this is under the supervision
of and care of the executive committee. Now, I have no doubt
that the resolution you have offered of a recommendation to the
executive committee will receive its prompt attention. Now, I
don't know just what would be necessary in order to take back to
this body the authority that they have delegated to the executive committee. But it appears to me that you would have to
change your By-Laws.
MR. ELLSWORTH: I was entirely unaware of this By-Law. It
must - - - I withdraw the motion.
PRESIDENT WARTNER:
motion - MR. ADAMS:
MR. WEHE:
what - - -

I withdraw the substitute.
I think some misapprehension in regard to

PRESIDENT WARTNER:
is before the house,, and
MR. WEHE:

In case Mr. Ellsworth withdraws the

Just a moment, Mr. Wehe, no motion

I want - - -

PRESIDENT WARTNER: Mr. Wehe, will you please wait until
there is a motion before the house before you speak on anything.
Now, will you make a motion Mr. Wehe, if you want to make a
motion, which will be seconded, and you may speak on it.
MR. WEHE: Well, there is a motion before the house.
PRESIDENT WARTNER: No, that has been withdrawn, there
is no question before the house at the present time.
PRESIDENT WARTNER:
Wehe?

Do you want to make a motion, Mr.

MR. WEHE: Well, I thought there was - - PRESIDENT WARTNER: Before we adjourn, I want to personally thank the members of the Stutsman County Bar for the
splendid manner in which they have cooperated and conducted
the affairs of this annual meeting. I want to personally thank
the officers, the committees, and every member of the association for their splendid cooperation and I hope that Mr. Duffy as
my successor will receive the same courtesies and treatment that
I have received. I may have erred at times in the conduct of this
business. I may have said something - I assure you that if I
have erred that it was unintentional-it was absolutely unintentional and I am sure that all of the members-if I have said any-
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thing or done anything will forgive me and that all is forgotten
and that I will have your friendship for all time to come, and I
thank you. We are ready now for a motion to adjourn.
MR. PALDA: I move we adjourn?
MR. SOULE: I second that motion.
PRESIDENT WARTNER: All in favor say aye? The ayes have
it, and I now declare this meeting adjourned sine die.

3n Mrmoriam

